


THE LAW REPORTER. 


MAY, 1846. 


FRENCH CRIMINAL CASES. 


To the Editor of the Law Reporter : —1 submit to you some de- 
tails, principally two condensed reports, illustrative of the judicial 
practice of the French courts referred to in a communication in 
your Law Reporter of May last. You will perceive here the op- 
eration of the French custom of interrogating the prisoner, of the 
important action of the presiding judge in the trial, and the very 
inferior part assigned to counsel; of the manner in which all mere 
technical matters are disposed of, so that witnesses are required 
only to the material facts in issue —and you will in these cases 
find some curious circumstances of French manners in that class 
of life to which the parties belong. I may, at more leisure, add 
to these some account of the civil courts, if they are acceptable. 
Very truly yours, 5. Ts Ae 

Paris, December 17, 1845. 


Cour p’Assisis pe LA Seine. Paris, Novemper 14, 1845. 
Accusation of fratricide against Louis O. Daniel. 


The accused having been placed at the bar, Mons. Allou was 
appointed his counsel ; the Attorney General appeared for the pros- 
ecution. ‘The Recorder read “ the act of accusation,” which nar- 
rated all the circumstances of the transaction, comprising the 
substance of the entire evidence, on which the charge was founded. 
The presiding judge then called on the prisoner to declare his name, 
age, and occupation. ‘The prisoner replied that his name was 
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Louis-Olympe-Daniel, of the age of eighteen years, and by trade 
a shoemaker. The proceedings then followed : 

President to the accused.“ You have before said that you were 
nineteen years old. How is that ?” 

Accused. ‘TI said I was eighteen and a half or nineteen. I am 
eighteen years old.” 

‘You were born in Paris?” ‘ Yes, sir.” 

‘* Your mother has nine children 2?” “ Yes, sir.” 

** And has been for a year a widow?” “ Yes, sir.” 

“You are her youngest child ?” “ Yes, sir.” 

** Your brother Antonio was twenty-four years old. He was 
un cul-de-jatte?””* * Yes, sir.” 

‘* His knees were shod with iron, and his lower limbs cased in a 
kind of boot?” “ Yes, sir.” 

President. ‘Gentlemen of the jury ; you see upon the table the 
articles which were used by this unfortunate person to go about.” 

President to the accused. ‘ Your brother, notwithstanding his 
infirmity, was able to maintain an independent position. He was 
a master-workman, and he had a bootmaker’s shop in Montague 
street, No. 47, but lived in a third-story chamber, No. 54 of the 
same street. He went up and down stairs without help, and every 
morning repaired to his shop to work and oversee the men in his 
employ. Is thisso?” ‘ Yes, sir.” 

‘This man, notwithstanding his infirmity, had found a woman 
who loved him. For a year past Josephine Martel had lived with 
him as his wife, and there existed between them an intention of 
marriage. How is that?” “ It is true.” 

* You had worked with your brother for several years. He 
taught you your trade?” “ Yes, sir.” 

** Were you his apprentice?” ‘ Yes, sir, for five years.” 

** During that time he boarded and lodged you, and, besides, 
allowed you two frances and a half a week. In February last these 
terms were changed ; from an apprentice you became a journey- 
man at one frane and a half a day, but you were to board and 
lodge at your mother’s ?”’ “ During all this time I lived with my 
mother in the street St. Nicholas.” 

** Your mother sells vegetables, and has another child with her 
besides you?” * Yes, sir.” 


' That is, a person having no use of his legs or thighs, and who walks upon his 
knees and hands, or sometimes moves about on a wheel-cart ; a miserable object, 
very common in Europe, but more frequently seen in the South than in France. 
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“ Your brother had great kindness and affection for you ?” “ He 
was a little too severe very often.” 

‘‘ All the witnesses have declared, on their examination, that 
your brother was as kind to you asa father. According to their 
account you were not grateful for his goodness. You were sullen 
and sulky ; and, according to the statement of one of them, some 
time before this fatal event you struck him a blow when he was in 
bed, and when by reason of his misfortune he could not defend 
himself.” Accused. ‘ No, sir; that is not true; it is false.” 

President. ‘“ Nevertheless it was on that occasion that Josephine 
cried out to you—‘ You wretch, do you strike your brother in 
bed?” ” Accused. ‘ 1 deny that.” 

President. “ But you did not return your brother’s kindness, 
You were extremely negligent ; you were idle and careless.” 

Accused. ‘I never-went out of the shop.” 

President. “ Your brother had a right todemand the same of you 
as of any other of his journeymen. ‘The appears that about the end 
of July you were quite dissipated ; that you did work only a half 
or quarter day, and on 29th July your brother told you that, instead 
of giving you wages by the day, he should pay you by the piece. 
What do you say to that?” Accused. ‘ I admit the truth of it.” 

President.“ But in working by the piece you could gain, ac- 
cording to your idle habits, only twelve sous a day. This change 
excited a great indignation on your part against your brother.” 

Accused. * No, sir; I never had any ill will against him.” 

President. ‘‘ Ponulet, one of your fellow workmen, says you 
had. ‘That from that time you became sulky, and would not speak to 
your brother; and that, when he paid you your last week’s wages, he 
told you that he could not have a man in the shop that would not 
speak to him; that between brothers there ought to be a good un- 
derstanding ; that, to encourage you, he said by industry you could 
earn more by piece-work than by day-wages ; that you could now 
make two pair of shoes a day, and might easily learn to make 
three. Are these details correct ?” 

Accused. “ Yes, sir, all that is true.’ 

President. “ 'This took place on sanan August 3. Did you 
come to work on Monday ?” Accused. ‘ No, sir.” 

President. ‘On Tuesday, the 5th, he sent to inquire for you at 
your mother’s, and you promised to go, but you did not go till 
very late, and did very little work.” 

Accused. ‘1 did go, and I staid there a good while.” 

President. ‘On Wednesday, the 6th, you went in the morning, 
but in a short time you went away, and you carried off your ham- 
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mer and apron. You did not come back until 5 o’clock, P. M. 
Your brother said in a very mild manner, ‘ Ah, my lad, you have 
come back ; I was afraid you had gone for good, as you carried 
away your hammer and apron.’ You told him you had been 
drinking with some of your companions, and were not in a con- 
dition to work ; and had gone to take a walk. Your brother ad- 
vised you to come the next morning early ; that he had got some 
work which must be finished without delay, and he must have 
more hands, but you should have your choice of the pieces. Jo- 
sephine told your brother that he might depend upon it you did not 
mean to come back. ‘These words excited your anger, and turning 
to her you said ; ‘ I know very well that you are put out because 
I work for Antoine ; but so long as I am willing to eat mouldy 
bread and drink cold water I shall remain, unless he drives me 
away.” Accused. “ That is the fact; I said so.” 

President. “ On Thursday, 7th August, you got up at quarter 
past 4. Your mother waked you?’ Accused. ‘ Yes.” 

President. “Your mother noticed that you were going out 
without feeding your bird, which it was your habit to do; and she 
told you of it, but you said you should return directly. You went 
out. You went directly to your brother’s chamber, and knocked 
at the door ; he was then in bed, but he got up and opened the 
door ; at the moment when he turned his back and was getting 
into bed, you struck him two blows with a shoemaker’s knife.” 

Accused. “1 struck him but one.” 

President.“ The surgeons, who examined the body, have de- 
clared that two blows were struck; one of them was instantly 
fatal. Do you admit that you caused his death ?” 

Accused. * Yes, sir.” 

President. “1 repeat to you, that the surgeons found two wounds 
made by two blows, with a shoemaker’s knife ; one of these pene- 
trated the lungs on the right side, and was instantly fatal ; the other 
fell upon the left shoulder blade, and was given with such force 
that the point of the knife was broken off, and found afterwards 
in the bone when the body was examined. ‘These two wounds 
were given with a very determined hand.” 

Accused. “I struck him but a single blow.” 

President. “ Your statement is altogether incorrect. The con- 
trary is demonstrated by the autopsy. Josephine, who was in bed, 
was waked up by your brother’s shrieks and by his exclamation, 
* My brother has murdered me!’ She jumped out of bed and saw 
the unfortunate Antoine on the floor, and she said to you, ‘ You 
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wretch, what have you done?’ All your answer was to give her 
two slaps with your hand, saying, ‘ that’s for you.’ After that you 
went quietly down stairs. Is that as it passed ?”’ 

Accused. ‘ Yes, sir, pretty much so.” 

President.“ Josephine opened the window that looked into the 
yard, as soon as she could, and cried out, ‘'The monster! arrest 
him.’ You stopped for a moment, and turning to her said with per- 
fect sang-froid, ‘ call the police and arrest me, if you will; they 
will find me at my mother’s.’ You went home then, and your 
mother, surprised at your sudden return, asked you what you had 
been about. You replied, ‘ revenging myself’ Was it so ?” 

Accused. ‘ Yes, sir.” 

President. “ You afterwards took a towel, and, wetting it in 
water, tried to wash off some marks of blood from your pantaloons. 
When the police officers came to arrest you they found you thus 
engaged ; one of them asked you what your motive was for doing 
this deed. You replied that you had had the intention to revenge 
yourself for a long time, because your brother had put you on 
piece-work, by which you could earn only twelve sous a-day. Did 
you tell him so?” Accused. ‘ No, sir.” 

President.‘ Nevertheless you told your mother that you had 
just come from revenging yourself?” Accused. ‘ Yes, sir.” 

President. ‘ Was it then to revenge yourself that you mur- 
dered your brother ?” 

Accused. ‘I do not know what I did it for. I was beside 
myself.” 

President. ‘On your examination you were asked if you did 
it for revenge, and you said you were obliged to admit that it was. 
Now I ask you, in presence of the jury, what was your motive for 
this terrible crime ?” 

Accused. ‘It is impossible for me to tell you.” 

President. ‘The charge against you is that you did it out of 
revenge because your brother put you on piece-work.” 

Accused. ‘1 do not think it was that.” 

President.“ But nevertheless you knew what you were doing 
when you killed him. You proceeded with deliberation and cold- 
blood. All the witnesses, who saw you afterwards, were struck 
with your self-possession and steadiness. At what time did you 
first conceive the fatal intention of killing your brother ?” 
Accused. ‘I never had the intention.” 

President. “ But you did commit this crime in fact. When 


your brother opened the door did he speak to you ?” 
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Accused. ‘ No, sir.” 

President. ‘** Why had you your shoemaker’s knife ?”’ 

Accused. ‘ For the purpose of working as usual.” 

President. “ But you had left your hammer at home, without 
which you could not work. Besides, your brother furnished the 
tools. You had no need to spend a franc for a knife out of your 
small earnings.”’ 

Accused. ‘ My brother told me I must find my own tools.” 

President. ‘One of your fellow-workmen declares the con- 
trary. You bought the knife at a cutler’s shop; then you took it 
to a knife-grinder and asked him to make the point sharp, but not 
too thin.” Accused. ‘ I cannot say.” 

President.‘ This circumstance is of importance. Shoemakers 
use a knife with a square, and not pointed, end, that it may not cut 
the vamp. You, on the contrary, directed the grinder to sharpen 
the point. You intended therefore to have a weapon more deadly 
than a shoemaker’s knife commonly is.”’ 

Accused. ** No, I did not.” 

The prisoner, at this point of the inquiry, seemed to be overcome 
by his emotion, gasped for breath, with a fearful rattling in his 
throat, and sank down upon his seat. After a few minutes the 
president again addressed him: ‘ Calm yourself, and endeavor to 
give us some explanation of this matter.” 

Accused. ‘“ All I can say is that I never had any intention to 
kill my brother.” 

President. “ Explain yourself relative to a fall which you had 
when you were fifteen years old. Did you throw yourself out of 
window one day in a passion, because you were ordered to do 
something which you did not like ?” 

Accused. “ Yes, in a moment of anger.” 

President. ‘On your examination at the time you said you fell 
by accident. In consequence of this fall you were six weeks in 
the hospital ?”’ 

Accused. ‘1 did not dare to say I did it on purpose.” 

President. ‘* But now you say you threw yourself out design- 
edly?” Accused. “ Yes, in a fit of passion.” 

President. ‘ And when you stabbed your brother was it in a fit 
of passion ?”’ Accused. “ Yes, sir.” 

President.“ But after you had done so you was in no degree 
excited. You answered caolly to Josephine that you would be 
found at your mother’s.” 

Accused. “1 had not at that moment any knowledge what I had 
done. I had not the possession of my faculties. I had lost my 
mind.” 
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President. ‘‘ Have you ever been to school ?” 

Accused. “ Yes; when I was very young.” 

President. “ For what length of time ?”’ 

Accused. “ A year, or a year and a half.” 

President.‘ Can you read ?” 

Accused. ‘No; I cannot read at all. When I left school I 
could only begin to spell.” 

President. ‘* You went toa very proper school. It was L’ Ecole 
de Fréres?” Accused. ‘* Yes, sir.” 

President. ‘ And from school you were put apprentice to your 
brother?” Accused. ‘* Yes, sir.” 


After this examination Josephine was called —a good-looking 
and intelligent young woman — who gave an account of the trans- 
action, without the slightest appearance of being conscious that her 
own position was in any degree reprehensible. Nor did the idea 
seem to occur to the presiding judge, who, in his questions, treated 
her with great delicacy. Her answers, given without the least ex- 
aggeration, and with great tenderness to the accused, but under the 
pressure of deep personal grief, could not but make a strong im- 
pression on the jury. Other witnesses were called to those points 
only where the answers of the prisoner denied the allegations 
covered by the questions propounded to him by the judge. 

The argument of the defence was short and certainly ingenious, 
founded chiefly on the weakness of the prisoner’s mind, connected 
with his fall from the window, and the impossibility of believing in 
a premeditated plan of murder on such slight provocation, unless 
the prisoner had, by the previous accident, lost the faculties of his 
mind. ‘These ideas were most skilfully suggested, rather than fol- 
lowed out, by an elaborate argument ; and with such plausibility, 
in a manner so kind, so affectionate, to the jurors individually, and 
with so much art, that all the art of an advocate was concealed 
from them, that the jury must have been converted into friends of 
the prisoner. 

In all criminal cases the jury have a right, in pronouncing a 
verdict of guilty, to add to it, if they please, “ with alleviating 
circumstances.” What constitutes this favorable condition is not 
settled by any positive jaw. When the jury see anything in the 
age, condition, connections of the prisoner, or with circumstances 
of provocation for the act, they qualify its criminality by this addi- 
tion to the verdict. When even they think the extreme rigor of 
the law will press severely on the friends of the prisoner, they often 
use this privilege. To obtain this clemency is sometimes the only 
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aim of the advocate. But it is a chord that requires to be touched 
lightly and carefully. Nothing would be worse received by a jury 
than a protracted address for this purpose. It is considered by 
them as their prerogative, and not to be extorted by the misplaced 
importunity of an advocate. A sentence —a word, is often more 
powerful than an hour’s speech. It would not be expected that in 
a French court the Bible would be a very frequent source of refer- 
ence. Nor is it. But in the present case, the prisoner was the 
youngest, if not, indeed, “ the only child of his mother, and she 
was a widow;” and the allusion, in the measured harmony of 
French intonation, was felt by the audience, though it was pro- 
ductive of no permanent effect on the stern duty of the majority 
of the jury. In France, it is not required that the jury should be 
unanimous. A majority—seven of the twelve—may return a 
verdict, and in this case, after an absence of half an hour, they 
pronounced the prisoner guilty. On the same day, the court 
passed upon him the sentence of death. 

The privilege of returning a mitigated verdict is capriciously 
used, and is often grossly perverted. A recent case has excited 
the severe remarks of the press. In one of the provinces, very 
recently, two brothers were convicted of deliberate, intentional 
parricide, ‘‘ with alleviating circumstances.” A leading journal, 
adverting to this and similar cases, seriously proposes the inquiry, 
if a jury is an institution compatible with the safety of society. 

At the same court a prisoner was convicted of murder, and being 
asked what he had to say why sentence of death should not be 
pronounced upon him, replied : —“ Rien — rien du tout. La jus- 
tice est ici un jeu de cartes — tantét on perd, tantét on gagne. Hier 
les parricides ont gagné ; aujourd’hui, moi, j’ai perdu!” * 


Cour v’Assisks DE LA Seine. Paris, Novemper 20, 1845. 
Vol commis chez un Bijoutier — Changeur. 


On the 2d of May, the premises of Mons. Richer were entered 
in the night-time and jewelry to a large amount carried away. 
On the 20th of November, eight persons were put to the bar of the 
Court of Assizes of the Seine, charged as principals or accessories 
to this theft. After the reading of the act of accusation, which 
contained a circumstantial account of the manner of the theft, the 
evidence on which it was founded, and something like a biography 





' “ Nothing — nothing at all. Justice is here a game of cards — sometimes one 
loses, sometimes one wins. Yesterday the parricides won ; to-day I have lost.” 
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of the parties charged, the President of the Court, taking on him- 
self the entire conducting of the cause, proceeded to interrogate 
the prisoners. Addressing himself to Cassimer, the one indicated 
as the chief actor, he said, “ Cassimer, have you ever before been 
arrested ?”? Answer. “ Yes, sir.” 

President. ‘ You were condemned last year to thirteen months’ 
imprisonment?” Answer. ‘ Yes, sir.” 

President. “ You were liberated in March, and in April, only 
about a month afterwards, you made preparation to commit the 
crime of which you stand charged?” Answer. ‘ Yes.” 

President.“ What gave you the notion of this mode of pro- 
ceeding ?”” Answer. ‘ It was my own idea.” 

President. “ But on the preliminary examination you named a 
person as the one who put that idea into your head ?” 

Answer. ‘I did wrong when I said it was Maury.” 

President. “On the 29th of April you commenced your opera- 
tion. You entered the public sewer by the opening in Rue Saint 
Antoine, to make a passage through it to the cellar under the floor 
of Richer’s jeweller’s shop?” Answer. ‘ Yes, sir.” 

President. ‘ Explain to us how the idea came into your mind, 
and in what manner you proceeded.” 

Answer. ‘ When I heard that some prisoners had escaped from 
the state prison in that way, I thought it would be a good plan for 
a ‘raise.’” 

President. ‘* You must have had an accomplice, because alone 
you could not have removed the iron covering of the drain, and, 
after descending, put it back into the grooves.” 

Answer. 'That was not difficult.” 

President. ‘'To shut it tight after going down into the drain, 
so that no appearance of its being opened would remain, must 
have been impossible.” 

Answer. ‘No, sir. I had my hatchet. I inserted the edge in 
the groove, and gently let down the cover, which I had before ad- 
justed as nearly as might be with my hand, when I stood upon the 
ladder.” 

President. ‘ Do you then persist in declaring that you were 
alone, and that the whole execution of the plan was your own ?” 

Answer. ‘I continue the declaration, for it is true.” 

President. “Come, then, to the execution. You began on 
the 26th of April ?” 

Answer. ‘ Yes, at two o’clock in the afternoon. I had made 
my calculations how long I should be. Between the opening of 
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the drain and the cellar of the jeweller’s shop there was a distance 
of seven yards and a half, but it was necessary to pierce two walls. 
I had with me a little iron bar and some smaller tools. I worked 
until about 12 o’clock that night.” 

President. * But you did not succeed in your design that night, 
nor the next.” 

Answer. ‘*No, sir. I should not have been able to finish my 
work before daylight, and I was afraid that the superintendent of 
drains or his workmen might have seen me descend, and make in- 
quiries by what right I had gone down. I considered it best to 
wait until the King’s féte (1st May.)” 

President.“ The workmen did see you on the 26th of April, and 
they asked you what you were after ?” 

Answer. “ Yes. I told them I was to make some repairs, but 
that there was too much water in the drain.” 

President.“ Have you given the true reason for discontinuing 
your work?” Answer. ‘ Yes, sir.” 

President. ‘ You have made a more probable one. You told 
the examining magistrate that you had an accomplice; that he 
was watching on the outside ; that he saw a light in the jeweller’s 
shop ; that he thought the people there had been awakened by the 
noise you made ; that he gave you notice by a concerted signal 
(a cord fastened to the prisoner’s arm, and passed through an aper- 
ture in the iron plate that covers the opening of the drain) ; that 
you thereupon desisted and returned, and determined to let the 
matter rest for some days until their alarm should subside. The 
jewellers say that they were alarmed by the noise. ‘They got up 
and made a light; but, being unable to perceive anything, they 
retired again to bed. You now say you had no accomplice. But 
unless you were told of the light, how did you know the people had 
one? It is possible you might have heard them when they got 
up; but in the drain you could not see ; and if you knew they had 
a light (as you told the magistrate) you must have acquired your 
knowledge by an accomplice. Explain this if you can.” 

Answer. ‘It is very easy to do it. I heard them walking 
about the house, and it was very certain they would not do that in 
the dark. I was sure they must have had a light, and I said they 
had.” 

President.‘ It was not your accomplice, then, who told you of 
the light?”? Answer. ‘ Sir, I had no accomplice.” 

President. “ Very well. Let us pass on to the Ist May. It 
was a great féte day. You presumed that nobody would take any 








oe a 
oe Ro alan a Bet TAD CS tes in Tit 


. 
Opes 
hse he ie eee Gina b * 


H 


an 





Tia ay, ae,» 


- 


ccailia. singe as ate 





TT re TR Ig 





FRENCH CRIMINAL CASES. 11 


notice of you in the evening, when the attention of everybody was 
otherwise directed. You were mistaken; a person saw you go 
down, and expressed his surprise that workmen should be employed 
at such a time. It was 8 o’clock in the evening, and you were not 
alone.” Answer. ‘1 was alone.” 

President. ‘ How did you proceed ?” 

Answer. ‘As before. I had obtained a gimlet and a little 
saw. [arrived at the cellar — finished my opening by boring some 
holes and then cutting the piece out with the saw ; through which I 
passed into the shop.” 

President. “ At what time?” Answer. ‘ About 12 o’clock.”’ 

President. “The jewellers were again awakened by the saw, 
but as it never carne into their heads that any one could be sawing 
a passage through the floor, they did not get up. When you got 
into the shop you seized upon everything you could carry away ?” 

Answer. ‘ Not so; I left a littlke wooden bowl in which were 
2 or 3000 franes.” 

President. ‘ Why did you not take that also ?” 

Answer. ‘Iwas not desirous of completely ruining the jew- 
ellers.”’ 

President. “It must have been that you did not see it. You 
had no light.” 

Answer. “I Thad no lamp; but I beg the president to under- 
stand that people of my profession can see very well in the dark.” 

President. “ A man who could get into a jeweller’s shop as you 
did, and steal jewelry to the value of 11 or 12,000 franes, would 
certainly have carried off the specie if he had been able to see it. 
You boast therefore of an ability that does not belong to you. But 
we pass that. It is agreed that you committed the theft in the night 
time by breaking the premises ?”’ 

Answer. “I have never denied the fact.” 


A further and minute inquiry was then made as to the dispo- 
sition of the property and the connection of the other prisoners 
in the transaction either before or after the burglary ; a narration 
sufficiently curious, and illustrating the habits and manners of the 
class to which the prisoners belong. It is from these sources that 
the “‘ Mysteries of Paris” are developed, and a condition of things 
shown to exist which we hope never to find in American society. 

Two of the prisoners, as principals, were condemned to hard 
labor for ten years; one to four years, and two others to three 
years, as receivers, and three others were acquitted. 
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Recent American Decisions. 


Circuit Court of the United States, Massachusetts, April, 1846, at 
Boston. 


Wituram B. Towne anp Anotuer v. James A. Suita. 


The sworn answer of a defendant in equity, when responsive to material allega- 
tions in the bill, must be taken as true, unless impugned by the testimony of 
more than one witness. 

A note, made payable to the maker’s own order, and by him indorsed, passes by 
delivery, as if it were payable to bearer; and the Circuit Courts of the United 
States have jurisdiction of an action brought against the maker, by a holder 
who is a citizen of another state, where the amount in dispute exceeds $ 500. 

If a party be legally and properly discharged, as to any contract in the state 
where the insolvent system exists, the discharge must be held good in other 
states, and in the courts of the United States. 

But if the contract is made, or is to be performed abroad, such discharge is not a 
bar to the action. 

It seems, that a negotiable note, not restricted on its face to be paid within the 
state, may be considered as payable wherever the indorsee may live; and if the 
indorsee live out of the state, it is not barred by a subsequent discharge in the 
state where the contract was made. 

In such a case, the discharge will not avail in a court of the United States, unless 
the contract sued has been collusively assigned to a person living in another 
state, or the interest in it still remains in a citizen of the state in which it was made. 

Whether the actual seizure of the property of an insolvent, under process issuing 
from a court of the United States, before his assignees under the state insol- 
vent law take possession of it, creates a lien which will, in all cases, be sus- 
tained — quere. 

Whether, where an insolvent, living in Massachusetts, gives to a creditor, also 
living in Massachusetts, in payment of a previous debt, a note payable to his 
own order and by himself indorsed, and the creditor sells the note in New 
York to a third person, living in New York, the note is to be considered a con- 
tract, as between the debtor and such third person, made or to be performed in 
New York — quere. 

H. & H., debtors, living in Massachusetts, gave to W. A. H. & Co., also living 
in Massachusetts, in payment of a previous debt, a note, payable to the order of 
H. & H., and by them indorsed. W.A.H. & Co. carried the note to New 
York, and sold it there, for a good consideration, to S., living in New York. 
S. commenced a suit against H. & H. in the United States circuit court for 
the district of Massachusetts, and attached the property of H. & H. thereon. 
Hi. & H. became insolvent under the law of Massachusetts, T. & T. were 
duly appointed their assignees, and H. & H. were discharged from their debts 
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under such law. T. & T. then brought a bill in equity in the circuit court, 
praying that S. might be enjoined from proceeding further in his suit against 
H. & H. in that court. The court, upon these facts, ordered that the bill be 
dismissed, on precedents in the supreme court of the United States, but doubt- 
ing the correctness of their principles. 


Tms was a bill in equity, brought by the complainants as as- 
signees of Christopher J. Horn and Benjamin F’. Howe, insolvents 
under the statute of Massachusetts. It prayed an injunction 
against Smith, a citizen of the State of New York, not to prose- 
cute further in this court an action he had brought here against Horn 
& Howe, on a note given at Boston, in Massachusetts, to William 
A. Howe & Co. on the 29th of December, 1843, for $1009 70, on 
demand with interest. It averred, that the note run in form to 
Horn & Howe, the makers, or their order, and was by them in- 
dorsed, and that the suit thereon was commenced by Smith on the 
6th of Jan. 1844, and the goods of Horn & Howe attached thereon, 
which goods the complainants wished to have released under the 
injunction, in order that the complainants or their assignees might 
divide the proceeds equally among all their creditors. 

The bill farther averred, that Horn & Howe were insolvent when 
the last note was executed ; that it was procured in the present 
form with a view to be sued in the United States Court by a citizen 
of some other state, in order to defeat the operation of the insol- 
vent law ; that it was sold for this purpose to Smith, he knowing 
the design, and that the action on it was prosecuted by collusion for 
the benefit of William A. Howe & Co., and that Horn & Howe 
had since been discharged from all their contracts made in Massa- 
chusetts. Some other allegations were introduced, which it is not 
material to detail; and eleven interrogatories were propounded to 
the respondent on matters connected with the bill. 

The answer professed ignorance, and left the complainant to 
prove some of the matters, but admitted the sale of the note to 
him at twenty-five per cent. discount in New York, by William A. 
Howe — saying, the promisors were related to him and he did not 
like to push them, and that the delivery and obligation given for 
it were not completed till the respondent arrived in Boston. It 
also admitted, that some previous acquaintance had existed be- 
tween Smith and Howe, but denied any relationship or secret 
trusts as to this transaction, or any knowledge of the insolvency of 
Horn & Howe, or any design in William A. Howe & Co. to evade, 
by the note and suit, the insolvent laws of Massachusetts. It fur- 
ther denied any consultation with them or their counsel on this 
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subject, but was advised by his own counsel to sue and attach 
property at once, if the note was not paid on presentment. It 
denied, also, any borrowing money of them since, in connection 
with the present transaction, and insisted that the purchase of the 
note was bona fide and for a valuable consideration. ‘The answer 
was sworn to, and had, annexed, a copy of the note, to show it 
was not made payable, in express terms, at Boston. 

The only testimony offered in the case to impugn that part of the 
answer, which denied allegations in the bill, was that of William 
A. Howe. But it did not appear to conflict, in any respect, with 
the answer, except that it gave, as additional information, that 
the consideration of the note in suit was a former debt from the 
same promisors, for goods sold and delivered, and money lent ; 
that, on the 29th of December, 1843, the promisors were insolvent, 
and before that he had expressed fears, if pressed hard, they 
would fail; that the note was then made in its new form at his 
request ; that he went immediately to New York to sell it, know- 
ing that a New York creditor had some advantage, and not liking 
to sue the makers himself, but said nothing to Smith as to their 
solvency or a suit, though informing him they were in business 
with a stock of goods of considerable value. Smith did not say 
he would buy the note to accommodate him, nor was there any 
indemnity given, nor any advice to him, that he might evade the 
insolvent law of the State in this manner. 


William Brigham, for the complainant. 
E. D. Sohier, for the respondent. 


Woopstry, J. When this bill was filed, a temporary injunction 
was granted till the hearing. ‘The question now is, shall it be 
made perpetual or be dissolved? Both the facts and the law, as 
bearing on this question, are controverted. As to the facts, how- 
ever, the answer to the bill must, under all the circumstances, be 
regarded as containing the truth in relation to the transaction. 
Because it is sworn to; is responsive to the material allegations ; 
and, so far as contradicted at all, it is only by the testimony of one 
witness. But no answer thus situated can, as a general rule, be 
disproved or annulled by the testimony of one witness. See 
Daniel v. Mitchel, (1 Story’s R. 188,) and the numerous other 
cases cited in Carpenter v. The Providence Insurance Company, 
decided by the supreme court at its late session, and which will 
appear in 4 Howard, and where the various exceptions and lim- 
itations on this point have been collected and explained. 
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The answer denying any fraud, or collusion, or trust, all of those 
must be considered as out of the case. ‘The testimony of Wil- 
liam A. Howe would, to be sure, justify several inferences against 
the answer, which it does not, in terms, admit. ‘Thus, the taking 
of a new note after a knowledge that the makers of the old one 
were insolvent, and taking it in a new form at the creditors’ re- 
quest, so that it might be passed to persons living in another state 
and sued in this court; and going forthwith to another state and 
selling it, and the purchaser returning and ascertaining property 
could be attached to secure it, before closing the bargain, and then 
closing it, and making the attachment immediately; all these 
would furnish strong grounds to infer, not only that he intended to 
make the sale to evade the insolvent law, but that the purchaser 
took it under a like conviction, if not from a like motive. But 
these inferences, so far as they might otherwise affect Smith, the 
purchaser, and his rights, are repelled by his positive oath to his 
answer ; and are impugned only by inferences from what is testi- 
fied to by one witness alone. I am compelled, then, though with 
some reluctance and distrust, to regard the transaction, in point of 
fact, as the respondent asserts it to be, a bona fide purchase of the 
note in question, for a valuable consideration, by a citizen of 
another state, and without any secret trust or condition whatever. 

The next objection which occurs to proceeding further in the 
suit at law, and in favor of a perpetual injunction, is, that the 
plaintiff in it, though an honest purchaser of the note, cannot main- 
tain a suit in this court on it, because the 11th section of the judiciary 
act of 1789 deprives an assignee of a contract of that right, though 
living in a different state, if the assignor was an inhabitant of the 
same state with the maker, as in this instance. 4 Dall. R. 370; 
4 Cran. 46; 16 Peters, 315. But we have jurisdiction over this 
action, because a note, in the particular form of this, passes by de- 
livery, and not assignment. It runs to the promisors and their 
order, and, being then indorsed by them, is regarded in law as if 
running to bearer. Smith v. Salter, (8 Cowen, 111.) And in the 
cases of the Bank of Kentucky v. Winter et al. (2 Peters, 326,) 
and Bullard v. Bell, (1 Mason, 251,) it has been held that an ac- 
tion lies in this court by the holder of a note to bearer, if living in 
a different state ; because, it is a promise virtually to pay any per- 
son holding it, and not merely the original holder, and does not 
pass to others by any assignment. Even an indorsee, living in 
another state, can now sue his indorser in the United States Courts 
on the new contract of indorsement ; because he claims on the 











Peer nee 


ee) eee 


16 RECENT AMERICAN DFCISIONS. 


new contract, and against the indorser, and not on the old one, 
through the assignment, and against the maker. Young v. Bryan, 
(6 Wheat. 146); 9 Ib. 5387; LL Peters, 801. If promissory 
notes had been as extensively used in 1789 as bills of exchange, 
they probably would have been excepted from the stringent restric- 
tions that still remain against them. ‘The United States, when 
indorsees of a note, are now relieved from them and may sue the 
maker in the federal courts under their peculiar powers, by a dif- 
ferent clause in the judiciary act. Marsh v. Greenleaf, (4 Mason, 
427.) 

The case standing in this attitude, the only remaining question 
is, whether the holder of the note can, on the facts as proved and 
heretofore detailed, be properly prevented from availing himself in 
payment of his attachment? The 5th section of the Massachu- 
setts insolvent law, passed April 23, 1838, provides expressly that 
‘the assignment shall be effectual to pass all the said estate and 
discharge any such attachment.” If the holder then had brought 
his action in a court of the state of Massachusetts, or if it is here 
to be treated in all respects as if brought there, the suit could not 
proceed upon general principles, and must come within one of the 
exceptions, that will hereafter be explained, or the property at- 
tached ought at once to be restored to the complainants, who are 
the assignees of the debtors — to be divided equally among all the 
creditors, in conformity with the provisions of the insolvent law. 
It would be a proper case for a perpetual injunction, such as is 
prayed for by the complainants. 2 Story’s Eq. Jur. $ 874, 904; 
5 Cranch, 288. But the respondent resides in another state, and 
having secured his debt by superior vigilance and skill in the courts 
of the United States, without resorting to those of Massachusetts, 
he insists that this advantage ought not to be taken from him by 
any application of her insolvent system to his case. Whether it 
can be, under the words and true spirit of that system, or the prin- 
ciples of international and commercial law, or the rules proper for 
the construction of contracts, or the precedents applicable to the 
subject, is the next inquiry ; and being an important one, it may 
be useful to pursue it with a scrutiny more close and extended than 
is usual in ordinary cases. 

‘The insolvent law, ($ 7, ch. 163, p. 188,) provides that the 
debtor, by the certificate, shall be ‘ absolutely and wholly dis- 
charged from all debts, which have been or shall be proved against 
his estate, assigned as aforesaid, and from all debts, which are prova- 
ble under the said act, and which are founded on any contract 
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made by him within the commonwealth, or to be performed within 
the same, and made since the passing of the act afdresaid.”’ 
These words are certainly broad enough in their common accepta- 
tion, to discharge the debtor living here from all contracts made 
here and to be performed here, after the passage of the act; and 
not merely to relieve his body from imprisonment on such con- 
tracts in future. Most of the early insolvent systems in this coun- 
try only discharged the body eo nomine, on a surrender of property, 
and were “ Poor debtors’ acts,’’ as called here, or ‘ Lord’s acts,” 
as in England. 2 Tidd, 978; 6 D. & E. 366. And such dis- 
charges were no bar to subsequent actions on the debts or contracts 
or to attachments and a satisfaction of the judgments on any prop- 
erty of the debtor, which could afterwards be found. But the law, 
under which the defendant has already been discharged, is in re- 
spect to future contracts, which is this case, as extensive as most 
of the bankrupt laws abroad, or in this country, and purports to 
reach the contracts or debts of the insolvent, and to relieve him 
*‘ absolutely and wholly” from them, and thus to be a dar to any 
suit whatever, and not merely to exonerate his body from future 
arrest. 

The changes in most of the state insolvent systems, do not seem 
to have been always noticed critically by the courts in acting on 
discharges; and decisions made and opinions formed properly — 
that discharges should not avail in other states, at a time when 
only the body and not the debt was professed to be released, and 
thus affecting only the remedy — have been retained and applied, 
after material changes in many of those systems professing to re- 
lease the debt as well as the body, and hence affecting the cause 
of action as well as the remedy ; and, therefore, often requiring 
that discharges should avail in other states and be treated every- 
where as a part of the lex loci contractus. It is, I fear, in part, 
from some inattention to the nature and history of these changes, 
that some insolvent systems, though using general language dis- 
charging the contract or debt, like that in Massachusetts, have still 
been treated, as if exonerating only the body, or such property as 
was then situated within the state that passed the law ; and hence, 
have been restricted to a defeat of the remedy only, or the action, 
and not extended so as to be a release of the contract or debt. 
The difference between these is very material ; and whether the 
insolvent law of Massachusetts should be so treated or not, is, 
under some views, very decisive of the present case. Because if 
the debt itself is not to be considered as discharged by it, but only 
the remedy affected, a suit can always be sustained in another 
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state or in the courts of the United States on the old debt, after 
such a discharge. But if the debt is to be considered as dis- 
charged, treating the system as a part of the /ex loci contractus, no 
suit could afterwards, in cases generally, be sustained anywhere 
on a contract, made and thus discharged in the state in which the 
system exists, unless the contract was to be performed elsewhere. 

The decided cases, that bear on the construction which ought to 
be deemed proper, are numerous and somewhat conflicting. Some 
of them, looking to the influence of such discharges, as being con- 
fined to the remedy alone, have, as in Ogden v. Saunders, (12 
Wheat. 258,) held, that they operate between citizens of the state, 
where the suit is brought and the discharges were issued; even 
though a contract is sued there which was made abroad. Under 
that view, such discharges are deemed to be a modification of the 
remedy on everything prosecuted there against the insolvent, 
though on a contract made abroad. But such would not be the 
case in Massachusetts under iis insolvent system; as by the cer- 
tificate it is in express terms to discharge only such contracts as 
were made ‘ within the commonwealth.” 

Looking to the influence of such discharges on the contract, as 
other classes of cases do, it has been held, that when one of the 
contractors, after the discharge issues, both being in the same state, 
indorses a note there made to a citizen of another state, and it is 
sued in another state, the discharge is a bar. Baker v. Wheaton, 
(5 Mass. R. 509.) Because the original creditor assented to the 
insolvent law and lived under it when it took effect, and it operated 
on the contract itself wherever it went, having been a part of the 
lex loci contractus. Again, it has been held, if the note either had 
been given to a person belonging to another state, or had been in- 
dorsed to one, before the discharge issued, the latter would be no 
bar, when the contract was sued in the courts of another state. 
(12 Wheat. 363; 8 Pick. 194; 6 Mass. R. 509.) The first hy- 
pothesis or position in this ruling, looks rather to the contract 
itself, as if made or to be performed elsewhere, while the last one 
looks more to the remedy and is very near the case now under 
consideration. 

In Watson v. Barnes, (10 Mass. 337,) a creditor, living in Mas- 
sachusetts, sued the debtor in another state and recovered judg- 
ment, which was afterwards there discharged by an insolvent law. 
Then an action was brought on the judgment, in Massachusetts, 
and the discharge held to be no bar, as the plaintiff never lived in 
the state issuing the discharge, and both parties must live in the 
state discharging the contract, in order to bar the action. This 
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case must have been decided, looking to the remedy rather than 
the debt; but its correctness in any view is questioned in 12 
Wheaton. 

It has been laid down, also, generally, that the insolvent systems 
of each state are valid as to its own citizens on all posterior con- 
tracts, but invalid as to all other persons and contracts. (12 
Wheat. 368-9.) This limitation to posterior contracts is not 
new; and the Massachusetts insolvent law, in terms, applies only 
to contracts ‘‘ made since the passing of the act.” But to say, 
virtually, that there is no power in states so to regulate the con- 
tracts made within them, as to aflect those contracts in the hands 
of citizens of other states, is more novel, and seems to look rather 
to persons than to contracts or the remedies on them. ‘T’o analyze 
further a few leading cases: In Potter v. Brown, (5 East, 128,) a 
bill of exchange was drawn in the United States in favor of a citizen 
of the United States, though on a drawee in England, not accepted, 
and afterwards the drawer was sued in England ; the action was 
held to be barred by a discharge in the United States under the 
bankrupt law of 1799. 

It was thought, that the comity of nations required such a course 
to be pursued. (4 D. & E. 182; 1 East, 6; 1 Hen. Bl. 123; 13 
Mass. 4.) But in Braynard v. Marshall, (8 Pick. 195,) the court 
felt bound by Ogden v. Saunders, to hold, that the remedy alone 
was affected by insolvent systems, and hence that discharges 
under them operated only in suits that were brought in the states 
which created them. And if not bound by that case, the court 
seemed to think, that a discharge in New York, where a note was 
made, was to be treated as no bar to a suit on it by a citizen of 
Massachusetts, to whom it had been negotiated. It was not pay- 
able on its face expressly anywhere ; and the court considered it 
as payable wherever it was held ; and if in Massachusetts, by one 
of its citizens, he was not barred or estopped to recover by any 
laws in New York. See, also, 10 Mass. R. 337. 

But in Pitkin v. Thompson, (13 Pick. 68,) the discharge is re- 
garded as a part of the /ex loci contractus, and hence a discharge 
of a wife in Rhode Island, on a contract there, the creditor also 
residing there, is a discharge to a subsequent suit in Massachusetts, 
against the wife of a new husband. It was not considered a ques- 
tion of remedy merely, but went to the cause of action, and was 
governed, not by the /ex fori, but the lex loci contractus. 

The Massachusetts cases have almost inevitably got confused by 
the doubts and differences of opinion among the judges in the 
United States Court in Ogden vy. Saunders and Slurgis v. Crown: 
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inshield. See on this in 8 Pick. 195. In Blanchard v. Russel, 
(13 Mass. 1,) the place of the original discharge, was the place in 
which the debt arose and was payable, being an account for 
property sold belonging to a creditor in another state, and who 
brought an action in the other state. It was in this case regarded 
as a part of the lex loci contractus, or substantially as a part or 
condition of the contract itself, and the insolvent law was in deed, 
as it was in terms and design, a law, under certain specified 
circumstances, to discharge “ the debt.’”? See the form of it in 8 
Pick. 195. In 1 Mass. 199, the discharge was not held to be a 
bar, as it did not appear that the contract was made in the state 
where it issued, or that the plaintiff resided there. 

But it would be too tedious, and is hardly necessary, to pursue 
this analysis of particular cases further, through all the variegated 
and conflicting views, which have prevailed on this subject. ‘These 
are adduced merely to illustrate some of the different positions 
which have been taken. As a legitimate consequence of them, 
it has been laid down, that if a party be legally and properly dis- 
charged, as to any contract in the state where the insolvent system 
exists, the discharge must be held good in other states. (2 Kent’s 
Com. 393.) So it must be in other courts, as this of the United 
States. But this still leaves the great question open, what con- 
tracts can thus be legally and properly discharged 2? And whether 
that now in controversy has been so discharged in Massachusetts ? 
Must we hold to be discharged only those sued in the courts of the 
state which has the insolvent system ? or all those made or to be 
performed in that state, wherever they may be sued? ‘The adju- 
dications, as already seen, have been very different on this subject ; 
some considering the discharge as affecting merely the remedy, 
and hence not respected, except in suits in the courts of the state, 
possessing the insolvent system ; while others consider it as a part 
of the /ex loci contractus, and thus to be respected in all states and 
courts wherever the contract goes, if the contract was made or was 
to be performed in the state where the insolvent system prevails. 
More cases of both of these descriptions exist, in addition to those 
already cited; and some, where the decisions seem to be of a 
mixed character, or to rest on some exceptions to the general rule. 

It may be useful to classify most of these, and examine their 
weight and bearing in this court and in this cause, before forming 
a final conclusion as to the construction of the discharge, which 
must be given in the present case. ‘Thus, although the spirit of 
insolvent laws generally, which are passed by different states, is to 
relieve their own citizens on their own contracts, it has been held, 
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in the courts of the United States, that this cannot be effected, 
usually, except where they are sued in the states which passed the 
laws; and one reason offered for it is, that such powers are local, 
and hence the operation of the laws must be local. See the lead- 
ing cases before cited of Sturgis v. Crowninshield, (4 Wheat. 122, 

and Ogden v. Saunders, (12 Wheat. 213.) In conformity with 
this view, other cases in those courts and in the state courts, some 
of which have before been referred to, hold, that discharges under 
those laws are no defence to suits, even within the states passing 
them, if brought by persons not citizens of those states, and who 
have not proved their debts under the commission. See in 12 
Wheat. 272, and 4 Wheat. 122; 3 Peters, C. C. 411; 1 Baldwin, 
C. C. 296; 3 Story’s Confl. of Laws, 252, § 6; 2 Kent, C. 
390 ; 8 Pick. 194; 9 Conn. R. 314. And to them may be added 
the following authorities, as with them composing a summary of 
most of those which support the general doctrine, that insolvent 
laws affect only to the remedy. 6 Peters, 635; Boyle v. Zacharie, 
(10 Mass. 337) ; Watson v. Rowe, (1 Mass. 199) semble ; Suydam 
v. Broadnax, (14 Peters, 75.) Other cases deny this, unless the 
actions are brought on contracts either made or to be performed 
elsewhere. (1 Dall. 229; 3 Dall. 369; 3 Caines, 154; 2 John. 
198, 235; 7 John. 111); Hicks v. Bond, (12 John. 124.) And to 
these may be added the following, as with them composing a sum- 
mary of most of the authorities which support the general doctrine, 
that insolvent laws, where relating in terms to the debt or contract, 
are to be considered a part of the lex loci contractus, and hence gov- 
ern the contract, wherever the creditor may live. Baker v. Wheeler, 
(5 Mass. 509; 13 Mass. 4) ; Pitkin v. Thompson, (13 Pick. 68) ; 3 
Burge For. & Col. L. 876-925 ; 3 Story’s Confl. of L. $ 281, 284; 
2 Kent, C. 390. But if the contract is made or is to be performed 
abroad, the cases, with scarce an exception, hold, that such dis- 
charges are not a bar to the action; and the following authorities 
may be regarded as a summary of most of those which sustain this 
exception. McMillen v. Mc Niel, (4 Wheat. 102, 209); 12 Wheat. 
25, 272; 6 Wheat. 131; 14 Peters, 67; 6 Peters, 172, 635; 5 
Mass. 511; 10 Mass. 337; 3 Caines, 154 ; 2 Kent, C. 393, note ; 
Story on Bills, $ 165; Story on Confl. of L. 342; 3 Burge For. 
& Col. L. 925; 8 Barn. & Cres. 393, 477, 654; Lewis v. Owen, 
(4 Barn. & Ald. 654) ; Phillips v. Allen, (8 Barn. & Cres. 477) ; 
1 East, 6; 3 Knapp, P. C. 265; 3 Wash. C. C. 17; Sherad v. 
Hopkins, (1 Cowen, 103); Orr v. Winter, (16 Martin R. 277.) 
Neither are they considered a bar, if the contract has been sued 
and reduced to a judgment elsewhere. 3 Wash. C. C. 17. Or if 
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it was made before the insolvent act passed, and that undertakes to 
release the debt, and thus impair the obligation of the contract. 
Sturgis v. Crowninshield, (4 Wheat. 122) ; Farmers’ and Mechan- 
ics’ Bank v. Smith, (6 Wheat. 131.) 

And, in connection with one branch of the exception before re- 
ferred to, as to contracts to be fulfilled elsewhere, it has been held, 
in 8 Pickering, 194, that a negotiable note, not restricted on its 
face to be paid within the state, may be considered as payable 
wherever the indorsee may live; and is not bound by a subse- 
quent discharge in the state where the contract was made. But 
Judge Story, in his treatise on Bills of Exchange, opposes this doc- 
trine of the last case, and so do Blanchard v. Russel, (13 Mass. 
Rep. 12); Prentiss v. Savage, (1 Cowen, 103) ; 9 Barn. & Cres. 
208; Orr v. Winter, (16 Martin, 277.) On this and all other 
doubtful points, it may be proper, on the principle of the common 
law, to lean towards vigilant creditors as against others less watch- 
ful, and against such debtors as have been improvident. For, al- 
though it is true, in some instances, that equality is equity in respect 
to an insolvent’s estate and his creditors, yet, at the same time, 
vigilance in getting secured before a failure, is usually to be pro- 
tected, if there be no fraud or collusion with the debtor. 

Under these rules of construction then, and such others as have 
before been adverted to, it seems to be certain from the precedents 
in the courts of the United States, that such discharges will not be 
allowed to avail there, unless the contracts sued have been collu- 
sively assigned to persons living in other states, or the interests in 
them still remained in citizens of the states in which they were 
made. Looking to their effect on the remedies only, as is the 
course of those courts, a suit in them is not considered as if brought 
in a court of the state of Massachusetts. Citizens of other states 
may sue there, when her citizens cannot. ‘They may sue, also, in 
cases of equity when hers cannot. These courts hold, likewise, 
that a state law cannot, by its insolvent system, impair these rights 
of citizens of other states. Suydam et al. v. Broadnax et al. (14 
Peters, 96.) And a discharge under it has been solemnly decided, 
after the fullest argument and repeated consideration, not to be a 
bar to actions in the United States, by citizens of states other than 
that one issuing the discharge. (12 Wheat. 215; 6 Peters, 635; 
Bayle v. Zacherie, and others before cited.) ‘Though a state bank- 
rupt court may give notice to all the world, and attempt to bind all, 
yet it is held that the citizens of other states are not obliged to go 
there, but may stand on their rights elsewhere, and enforce them 
elsewhere, if they can find property. ‘They are only estopped in 
the courts of that state so far as regards remedies. (12 Wheat. 363.) 
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Having thus presented some of the leading precedents on this 
subject, and especially in the United States courts, with some of 
the reasons and the text-books, ‘whether sustaining or impugning 
them, it will be seen that the cases in the supreme court of the 
United States have been so numerous, and so fully argued and con- 
sidered, it is difficult for any of the judicial tribunals of the general 
government to disregard and decide against them, till they are 
changed by the court which made them. But, at the same time, 
I feel compelled to differ in principle from some of their general 
reasoning and conclusions ; and it may be proper, as due to myself 
and the importance of this case, to explain the grounds of the dif- 
ference, even if unable to carry them out consistently with a proper 
respect to established precedents. It is difficult, to my mind, to 
discover any suflicient reasons, why states, if rightfully passing in- 
solvent laws, which purport to discharge subsequent contracts or 
debts, and not merely remedies, should not have the discharges 
construed as controlling the contracts made under, or subject to 
them, and to be performed there, although they may happen to be 
prosecuted elsewhere. Insolvent laws of that kind, like any other 
state laws affecting contracts, seem entitled to be considered as a 
part of the /ex loci contractus ; and if so, are to be respected and 
are to control the contract, travelling with it and being inseparable 
from it wherever it goes. It is conceded, even by those holding a 
different doctrine on this subject, that states may rightfully pass in- 
solvent laws when congress does not. ‘They must be prospective, 
and not impair, as the Massachusetts act does not, the obligation of 
existing or prior contracts. arren v. Weekbe, (4 Wheat. 122) ; 
Bank v. Smith, (12 Ib. 212; 6 do. 131.) Johnson, J., in 12 
Wh. 273, says that was the whole decision in Sturgis v. Crownin- 
shield, (2 Kent, 392.) It is probable that originally it was contem- 
plated, that states might always pass insolvent laws, and congress, 
never ; but only bankrupt laws, and applying to merchants, and 
being retrospective as well as prospective. See 4 Wheat. 194-5 
on this, in Sturgis v. Crowninshield. It has been held, too, in the 
courts of the United States, that states may discharge the body 
from arrest without impairing the obligation of the contract itself, 
though previously made. Sturgis v. Crowninshield, (4 Wheat. 
122, 209; 6 Wheat. 131; 2 Kent, C. 392) ; Beers et al. v. Hough- 
ton, (9 Peters, 329; 12 do. 370.) Or they may discharge his sub- 
sequent acquisition of property. 12 Wheat. 213. In fine, the 
settled principle is now, on other matters, that the /ex loci contractus, 
if the place of performance also, must govern the construction and 
extent and nature of the contract, but not the remedies on it. 
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These last depend on the law of the place where it is sued. (2 
Wheat. 285; 5 Cran. 298.) ‘The /ex /oci explains the contract, 
but does not enforce it. It would then follow, that, although a 
mere local bar or discharge will not operate against a citizen of 
another state, or on property in another, different from that state, 
in which the insolvency occurred, nor will any mere local priv- 
ilege, (12 Wheat. 361; 5 Cran. 298; 2 Kent’s C. 392,) yet, 
whatever goes further and avoids a contract there, or bars a debt 
absolutely, ought, on general principles, to avoid or bar them else- 
where. ‘Though some cases then, in this country, hold, that a bank- 
rupt’s or insolvent’s certificate is only a local privilege, yet, in others, 
in several of the states as well as abroad, such discharges, when pro- 
fessing to reach the contract or debt, as in this instance, are consid- 
ered as not merely local, not merely affecting remedies within the 
state that grants them, but they are entitled, on principle, to exert 
power over the contracts, when going elsewhere, and to release 
them on the terms prescribed, within the state where made and where 
to be performed ; wherever else the creditor may happen to reside. 
The whole difficulty in this view is, in deciding what relates to the 
remedy and what to the contract, or what is local and connected 
with judicial forms or proceedings only, and what relates to obliga- 
tions themselves. Thus, priority on the part of a particular cred- 
itor has been considered as belonging to the remedy (5 Cran. 298) ; 
and so has imprisonment of the body of the debtor (4 Wheat. 200) ; 
so, statutes of limitation and usury laws (4 Wheat. 200) ; and so 
laws concerning processes in state courts till adopted by acts of 
congress or rules of this court (9 Peters, 319; 10 Wheat. 51) ; 
or any exemption of particular kinds of property, and of persons 
engaged in particular duties, from arrest (11 Martin’s R. 750; 16 
John. 424) ; or any privilege clearly attached to the person or ter- 
ritory only, and not to a contract. (3 Burge on For. & Col. Law, 
234, 1046; Story on Confl. of L. § 339; 7 Greenl. 337; 3 
Mason, 88; 5 Mason, 378.) 

But discharges of debts or contracts do not belong to the proe 
cesses of courts or their forms. They relate to obligations, to 
duties, to the essence or gist of the action. And though some 
books and cases speak of pleading a certificate as if it was a per- 
sonal privilege and related to the remedy alone, and though the 
original debt is still held to be a good ground for a new promise, 
the conscience being, in some cases, still bound, and the insolvent at 
liberty to waive the plea (1 Chit. P. 61; 12 East, 664; 1 Bos. 
& P. 52); yet this can often be said of any other defence going 
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to the merits, and be used as an argument, that fraud, duress, 
gambling or bribery in a contract, are, or are no better than mere 
personal privileges, and affect the remedy only as they may be 
waived or be pleaded and proved, as the defendant pleases. 

The weight of reasoning, no less than many of the high authori- 
ties before cited, is, in my apprehension, in favor of an insolvent or 
bankrupt discharge, being considered, in respect to subsequent con- 
tracts made under the insolvent system, as if a component part of 
the obligation. And this view is very much strengthened by the 
exception before mentioned, and conceded usually on all sides to 
be correct, that the contract, if made or to be performed elsewhere, 
is not to be aflected by a discharge issued in the state where it is 
sued. But if the discharge, attached to the remedy or action, and 
to those only, it would be a good defence to the action, though 
brought on a contract made or to be performed elsewhere ; but 
attaching, however, as it does, to the contract, and that alone, it is 
properly held, and only in that view, not to affect a contract not 
made under its jurisdiction or prevalence, or not to be fulfilled 
under and with a view to it. Looking to these discharges in this 
aspect is, also, the only justification for foreign courts to respect 
them, as we have already shown that they often do; and though 
they are said sometimes to do this ex comitate, and not of right, 
and though to justify either such comity or right, an opportunity 
and full notice must be enjoyed to prove the debt, (Story on Bills, 
§ 351; 6 Mau. & Selwin, 92), yet, in that event, by this comity it 
is usual; and, by sound principle as to the nature of contracts, it 
is right to hold, that a discharge of a debt, good by the laws of the 
place where the contract was made and to be fulfilled, is good 
everywhere. This applies in principle as well as practice to dis- 
charges under insolvent systems, extending in terms to the debt or 
contract, as well as to other kinds of discharges. 3 Burge’s For. 
& Col. L. 876, 925; Story on Conf. of Laws, $ 331, 335; 2 
Kent’s Com. 392; 4 D. & E. 182; 5 East, 124; 2 Hen. BI. 553; 
1 Knapp’s P. C. 265; Edwards v. Renald, (1 Dallas, 229 ; 3 do. 
369, and other cases before cited). In these, as in others, the 
parties seem impliedly to agree to this, when executing the con- 
tract. ‘The sovereign operation of local laws on all local contracts 
demands it. “State rights” are feeble without it; and comity 
between different governments, whether at home or abroad, ought 
to respect it and give it effect, as widely as they do contracts them- 
selves, they being interwoven with them as if a portion of the res 
geste, a part and parcel of their conditions; and if so, all must 
admit that they are to be regarded in construing and enforcing 
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them, by all courts who treat contracts on any enlarged system of 
philosophical jurisprudence. 

In this case, then, on principle, independent of precedents, and 
without reference to two exceptions, which will hereafter be noticed, 
my conclusions on the general question would be, that the insol- 
vent law of Massachusetts was, in its spirit as well as words, de- 
signed to operate on the debts or contracts formed under it, and 
not merely the remedy on them; and that the state possessed a 
constitutional right to pass such a law, applying, as this did, only 
to subsequent contracts, and hence not impairing them, as they are 
made with a view to it, made under it, and adopt it substantially 
as a part of their conditions. That, in answer to several objections 
to these views, such, for instance, as the supposed existence of the 
debt for some purposes, after the discharge, it is so only when the 
proceedings were fraudulent and void, or only in fore conscienlia 
at times, but not in the judicial tribunals without a new promise, if 
ine discharge be duly pleaded ; or such, as that some of the insol- 
vent systems use language clearly applying only to the remedy ; 
for then I do not wish to extend that class beyond the remedy, but 
only those, which, like this under consideration, quite as clearly 
profess to reach the debt or contract; or such, as we have seen, 
arguing that insolvent laws operate only on persons. For, when 
any of them do so in terms, I would not enlarge their operation 
against persons not resident in the state passing them. But when, 
as here, they in terms reach things, or debts themselves, property, 
it is a mere matter of construction, and, to my mind, a very forced 
construction, to treat them as restricted to persons. So, in other 
cases, it is argued that the operation of such laws is merely territo- 
rial, and consequently cannot operate or be regarded in other courts 
than those of the state passing them. But most other laws may as 
well be thus restricted to the territory of the state passing them as 
these, if we look to their language and their origin ; and, where we go 
beyond those to principle, it is almost universally conceded in other 
cases, that in questions out of the state, the titles to property within 
it, real and personal, the conveyances of it by deed and by will, 
the construction of contracts made and to be performed within it, 
must all be governed by the laws of the state wherever the parties 
may reside or the suits be brought. 

But, notwithstanding these answers and considerations against 
the arguments, which are often urged in favor of creditors living in 
other states, on the general question, those creditors certainly have 
some strong claims to success, when coming within either of the 
two exceptions before mentioned. Both of these exceptions are 
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in some views, applicable to this case, and will, therefore, be now 
briefly examined. ‘The first one, which we have seen to be 
strongly sustained by authority and principle, is, that contracts, to 
be performed abroad, are not governed by the /ex loci contractus, 
but the law of the place where they are to be fulfilled ; and hence 
it is argued, that, if in this case the contract was not to be fulfilled 
in Massachusetts, a discharge under the insolvent system of that 
state would not be contemplated when it was made, and would 
not become a part of its essence. ‘The note sued was not made 
expressly payable in any place. But running as it did, to the 
promisors themselves, and by them indorsed, it is, as we have 
before shown, to be treated in law as a note payable to bearer. 
In this form, in order to sustain jurisdiction over the present suit at 
all, it is to be considered as a contract directly between the holder 
and the promisor. In that event, perhaps, the consideration, as 
between these parties, must be regarded as advanced in New York, 
and the contract, as one between them, be deemed either made, or 
finished, or to be performed, there, where the holder resided. In 
this view, it might be open to the same construction it would be if 
on its face payable in New York. Independent of this reasoning, 
it has been decided that an advance of money, made by A. for the 
benefit of B. or his agent at the place where A. resides, must be 
considered as a contract made to be fulfilled where the advance 
was made. 6 Peters, 644; 3 Wheat. 101, 146; 16 Mass. 477; 
3 John. ch. 587. And in 8 Pickering, before cited, the court has 
gone still further, and adjudged, in this state, that a common prom- 
issory note, with no place of payment specified on its face, if in- 
dorsed to a citizen of another state, must be considered as payable 
or to be fulfilled where the holder resides, 

The other exception is connected with a class of cases and a 
principle which have not been discussed by the counsel, but which 
look quite applicable to the facts in this cause. It is, that the 
actual seizure of the property of a bankrupt in another govern- 
ment or country, before his assignees take possession of it, creates 
a lien on it in favor of a foreign creditor, which will be sustained. 
3 Burge on For. & Col. L. 923; 2 Kent’s Com. 406; 6 Mass. R. 
378 ; 12 Martin, 99; 1 Har. & McH. 286; 2 Ibid. 463; 6 Binn. 
393; 2 Hey. 24; 4 McCord, 519; 13 Mass. 146; 14 Martin, 93; 
12 Wheat. 213; 6 Pick. 281; 3 Wend. 538. In the present case, 
property is attached even before an assignment by a process from 
the courts of the United States; and it would seem to be within 
the above principle, not to pass the title to it by an insolvent law of 
Massachusetts to commissioners, or assignees, when it had been 
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previously taken and secured by a citizen of another state, and in 
courts not belonging to that state. This court is as different a 
tribunal from those belonging to Massachusetts alone, as the court 
of any other state; and a creditor belonging to New York be- 
longs, for most purposes, to a government and jurisdiction as foreign 
from those of Massachusetts, as if he resided in France or England. 

I do not, however, dismiss the bill on the ground of the validity 
of either of these exceptions, though both are plausible; because, 
without giving a decisive opinion in favor of either of them, and 
without being convinced by the reasoning against the operation of 
insolvent discharges like this, in cases generally of creditors living 
in other states, I feel compelled to refuse the prayer of the com- 
plainant, by force of the decisions in the supreme court of the 
United States. Those, in cases of this character, it is right as well 
as decorous for me to conform to, till changed by that court. 

Let the bill be dismissed. 





District Court of the United States, Massachusetts, March, 1846, at 
Boston. 


Rocers v. Bria Rrivat. 


In cases of collision, where both vessels are to blame, the whole damages are to 
be equally divided between them, but the court may order the vessel most to 
blame to pay all the costs. 


Tis was a libel for collision. By consent, captains Caleb Cur- 
tis and Samuel Quincy were called in as experts, somewhat analo- 
gous to trinity masters in the admiralty in England, to whom ques- 
tions were put, and answers were returned as follows : 

On the 27th of November, 1845, the brig Rival, of 214 tons, 
with a cargo of molasses, arrived in the port of Boston, and was 
anchored by the pilot nearly off the end of Long wharf, about one 
hundred and twenty-five fathoms therefrom, and about one bun- 
dred and fifty fathoms from a schooner called the Ann, which was 
lying at anchor nearly off the end of Commercial wharf, there being 
from thirty to forty vessels at anchor in the harbor. The Rival let 
go her smaller anchor, weighing 1100 lbs., having an inch chain, 
and paid out twenty fathoms. The weather was rainy, and the 
wind was blowing quite moderately from the east. ‘The rain con- 
tinued violent till after one o’clock. The wind increased, some- 
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times varying the direction towards the south, until at about twelve 
o’clock it was a wholesale breeze, or somewhat stronger. At about 
half past twelve, the wind changed suddenly to the 8. 8. W., coming 
in a squall with considerable violence, causing the Rival to drag 
her anchor, and to come in collision with the Aun; the starboard 
quarter of the brig striking the bows of the schooner. 

The captain of the Rival went ashore about eight, and the first 
mate about eleven o’clock, and did not return till after the collision, 
leaving the vessel in charge of the second mate. The second mate 
Was as competent as such oflicers usually are. 

1st Interrogatory. Was it proper or otherwise to leave the brig 
in charge of the second mate ? 

Answer. It was not improper or unusual. 
2. Ought the brig to have let go her second anchor before the 
squall, and was she or not guilty of negligence in not doing so? 

Answer. It was not necessary, under the circumstances, to have 
the second anchor down. 

3. Ought she to have kept watch and watch ? 

Answer. Not usual. 

4, Ought she to have had an anchor watch ? 

Answer. Yes. 

5. And if so, would the mere fact of there being some one of 
the crew always on deck, without any specific duty assigned him, 
answer the requisition of an anchor watch ? 

Answer. Yes. 

6. Ought the yards to have been braced to the wind, and would 
the omission constitute a neglect of duty ? 

Answer. Not necessary from the strength of wind previous to 
the squall, after which there was not time. 

7. If only fifteen fathoms could be paid out on the cable to the 
second anchor, before she was too near the Ann to admit of giving 
more chain, could she have let go her second anchor or not as 
early as she ought ? 

Answer. It does appear that if the anchor was let go as soon as 
the brig struck adrift, there should have been more than fifteen 
fathoms of chain out; but a short time should be allowed after the 
discovery of her being adrift, to call the hands and let the anchor 
go. Ifthe anchor was ready, one man or two men could let it go; 
then both chains should have been paid out. 

8. Ifthe Rival was fifteen minutes in dragging her anchor be- 
fore she struck the Ann, does the fact, that during that time she 
did not pay out more chain, of itself constitute or clearly prove 
negligence or want of ordinary skill on her part ? 
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Answer. We think it was a want of skill, or it was negligence 
on board the Ann, if she did not pay out chain when she saw the 
Rival drifting down upon her. 


Bigelow and Clarke, for the libellant. 
A. H. Fiske, for the respondents. 


Spracve, J. Upon the facts of this case, and the answers of the 
experts, it appears that both vessels were to blame. In such case, 
it is the settled doctrine of the admiralty, that the whole damage 
should be equally divided between the two vessels. I think that 
the Rival was most in fault, and that she ought therefore to bear 
all the costs. The Woodrop Sims, (2 Dod. 83); D. Vaux v. Sal- 
vador, (4 Adolph. & Ellis, 420); Shees Abbot, title Collision ; 
17 Law Magazine, 327; The Monarch, (2 Monthly Law Mag. 
607) ; The De Cock, (5 Ibid. 303) ; Reeves et al. v. Ship Constitution, 
(Gilpin, 579) ; Story on Bailments, sec. 608, a; 3 Kent’s Com. 
231. 

Decree accordingly. 


Supreme Court of Vermont, Rutland County, February Term, 1846. 


Srevens v. Hoiuisrer. 


Trespass quare clausum fregit. The plantiff derived title from original proprie- \ 
tors of the town, and showed a survey on their rights of fifty acres, embracing 
the locus in quo. The first deeds in his chain of title described the lot as a 
forty acre lot, and gave one line differently from the survey, so as to exclude 
the locus in quo, but referred ‘* to a survey on record.’ Subsequent deeds fol- 
lowed these errors in the description, and omitted any reference to the survey. 
Held that the county court were correct in charging that the several deeds in 
law conveyed the land described in the original survey. 

The defendant showed that in 1834 he entered, and ever since had held, the ex- 
clusive possession, of ten acres, which were part of the fifty acres surveyed, 
and upon which the trespasses were committed, and claimed that the plaintiff 
could recover only nominal damages for the first eviction. The plaintiff showed 
that he had been in possession for many years previous of a part of a farm 
embracing the fifty acres, under a claim of title. The county court decided 
that he might recover full damages on the strength of his constructive posses- 
sion. Held erroneous, and the judgment of the county court was reversed. 


G. Harman, for the plaintiff. 
C. B. Harrington and S. H. Hodges, for the defendant. 
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Fitower Brook Manvracturine Co. v. Buck. 


Action on book. The plaintiff manufactured a quantity of wool for the defend- 
ant, who called several times for the cloth before he received it. After this ac- 
tion was commenced to recover the expense of manufacturing, it was discovered 
that through mistake all the cloth to which he was entitled had not been deliv- 
ered. He claimed this in offset, and it was allowed by the auditor. The pre- 
vious demands by him urged were held by the court to be sufficient, and a sale 
of the cloth by the plaintiff was presumed. Judgment was accordingly render- 
ed on the report for the defendant. 


G. Harman, for the plaintiff. 
S. Fullam, for the defendant. 


Wurrney v. Town or CLARENDON. 


Case, per quod servitium amisit. The plaintiff’s minor son had been injured by 
the breaking down of a bridge, which the defendants were bound to support, 
and the declaration counted on loss of services, and expenses incurred since 
February 28, 1840. The defendants gave in evidence, under the general 
issue, a former recovery by the plaintiff for similar damages arising from the 
same accident. On the trial of the previous action before a jury, the plaintiff 
had been prevented by the county court from showing damages subsequent to 
February 28, 1840, which was the date of his writ, though his declaration em- 
braced them expressly. In this case the county court decided that the for- 
mer recovery was not a bar. Held erroneous, and judgment was given for 
the defendant, the plaintiff’s counsel preferring it to a new trial. 


A. Pond and M. G. Everts, for the plaintiff. 
S. H. Hodges and E. F. Hodges, for the defendants. 


Graves v. Barer. 


Appeal from a judgment of a justice’s court for the plaintiff. The county court 
affirmed the judgment, and the defendant brought a writ of error to this court 
at a former term, averring that he was an infant. ‘The judgment was reversed 
on that ground, and the cause sent to the county court for trial. The defend- 
ant there filed a motion to dismiss (under the statute,) on the ground that the 
original proceedings were void. The motion was overruled, a guardian ad litem 
appointed, and judgment given for the plaintiff, which was affirmed by this 
court. 

The court intimated that the question was not open for discussion, having been 
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under consideration and virtually decided at the former hearing ; but as it had 
been argued, gave a full opinion on the merits. 


L. C. Kellogg, for the plaintiff. 
0. N. Briggs and C. L. Williams, for the defendant. 


Lincotn v. Furr. 


Audita querela, to set aside a judgment of a justice’s court and execution thereon 
against the plaintiff. The plaintiff had been previously found insane, and a 
guardian had been appointed over him. The county court dismissed this action. 
Their decision was now reversed, and the judgment and execution complained 
of were set aside.' 


C. L. Williams, for the plaintiff. 
E. N. Briggs, for the defendant. 


KeLLoce v. Dickenson. 


Case, for tearing down a meeting-house, in which the plaintiff owned two pews. 
It was built by the town, on land leased as long as wanted for the purpose ; 
but having become ruinous and unfit for public worship, it was pulled down in 
pursuance of a vote of the society, which had succeeded to the rights of the 
town, and the materials appropriated to the erection of another. The court 
held that, — 

1. The fee of the land and house was in the town or society erecting, in the 
usual way, a house for public worship. 

2. The pew-owners have aright, which the law will protect, to the occupation of 
their pews, whenever the house is used for public worship. 

3. If a society pull down such a house for the mere sake of taste or conve- 
nience, they must compensate the pew-holders who dissent. 

4. But not where the house has become decayed and unfit for public worship. 

The decision of the county court, adverse to the plaintiff’s right to recover, was 
accordingly affirmed. 


L. C. Kellogg and C. Linsley, for the plaintiff. 
R. Pierpoint and E. N. Briggs, for the defendant. 





' The statutes of Vermont prohibit reversing the judgment of a justice by writ 
of error, certiorari, &c., and the court have adopted this remedy, ex necessitate rei, 
where the party has had no day in court. 
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Eppy v. Srarrorp. 
i 
Action on book. From the auditor’s report, it appeared that on the sale of the 
articles charged, the plaintiff had agreed to receive in payment, among other 
things, a note with sureties, which would not yet have become due. The de- 
fendant declined to furnish the note. Held, that this action could not be main- 
tained, and the judgment of the county court fur the defendant was affirmed. 


H. Button, for the plaintiff. 
C. B. Harrington, for the defendant. 


Dyer v. CLEVELAND. 


Debt on a jail bond. Pleas, —1. Nil debet ; 2. A certificate in bankruptcy for the 
principal. The plaintiff demurred. 

The second plea set forth a decree some time previous to the escape, that the 
principal was entitled to his discarge, but the certificate itself, and the order 
to deliver it, bore date subsequently. Objections were also taken to the decla- 
ration. It was held, that, — 

1. The bond was the gist of the action, not merely inducement, and nil debct was 
therefore a bad plea. 

2. There was a breach upon the escape, and the plaintiff immediately thereon 
had a vested right in the bond, which could not be avoided by a certifi- 
cate obtained afterwards. 

3. The defects in the declaration, if any, were waived by the plea. The judg- 
ment of the county court for the defendant was reversed, and judgment given 
for the plaintiff. Leave was refused to amend by pleading non est factum, and 
traversing the time of the escape. 


A. Pond, for the plaintiff. 
E. L. Ormsbee and E. Egerton, for the defendant. 


EE - 


Quarter Sessions of Philadelphia County, Pennsylvania, January, 
1846. 


ComMMONWEALTH Uv. DickINson. 


A prosecution for perjury alleged to have been committed in an affidavit of de- 
fence in a civil action, cannot be instituted until after final judgment therein. 
[Pennsylvania Law Journal.] 
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Digest of American Cases, 


Selections from 12 New Hampshire Reports. 


ABATEMENT. 
Where an action is brought against 
two, or more, upon a joint contract, and 
service is not made upon all, those upon 
whom the service is made may plead in 
abatement that the others named in the 
writ were jointly liable, and within the 
jurisdiction of the court, so that process 
might have been served upon them. 
Merrill v. Cog gill, 97. 


ADVERSE POSSESSION. 

1. A party who enters into Jand un- 
der color of a conveyance, is presumed 
to enter according to his title, and 
thereby gains a constructive possession 
of the whole tract embraced in the deed, 
which may enure as an adverse posses- 
sion of the whole, and continued for the 
term of twenty years bar the entry of him 
who has the legal title. Barley v. 
Carleton, 9. 

2. But where a party, having a deed 
which embraces land to which his 
grantor had good title, and other land to 
which he had no right, enters into and 
possesses that portion of the land which 
his grantor owned, but makes no entry 
into that part which he could not law- 
fully convey, he has no adverse pos- 
session of the latter. Ib. 

3. Land was conveyed to a feme co- 
vert, who paid part of the consideration 
for it, from her own earnings, with the 
knowledge and assent of her husband. 
She died without issue, and after her 
death the husband continued to occupy 
the land. Afterwards, he sold and con- 
veyed it ; stating, however, that it be- 
longed to his wife, and that he had 
enough land left to answer any damages. 
He had sometimes stated that the land 
was his own, and his neighbors never 
heard him say that he did not own it. 
Held, that he had acquired no title to 


the land by adverse possession. Mar- 
shall v. Pierce, 127. 


AGENCY. 

1. A power-of-attorney to one, to 
demand payment of a promissory note, 
is determined by the death of the prin- 
cipal before the demand is made, and a 
demand made after the death of the 
principal is of no avail. Gale v. Tap- 
pan, 145. 

2. Where the attorney, not being 
personally acquainted with the defend- 
ant, called at his office, and found there 
a person to whom he presented the note, 
and showed his authority, and of whom 
he demanded payment ; and the person 
said that there had been trouble about 
the note, and he should not pay it; but 
did not object that the attorney had no 
authority, and said he was satisfied as to 
the power-of-attorney — Held, that this 
was competent evidence to be submitted 
to a jury, to prove that a demand was 
made upon the defendant. Held, also, 
that the defendant was not estopped, by 
what he then said, from proving that 
the principal was dead at the time the 
demand was made. Jé. 

3. Where one made a promissory 
note, commencing, ‘* I promise to pay,” 
&c., and signed it with his own name, 
adding, ‘*‘Agt. Bellamy Man. Co.,”’ 
and at the same time executed a mort- 
gage, in the name of the company, to 
secure the payment of it — Held, that 
the note would bind the company, as 
their promissory note, if the individual 
had authority at the time to execute the 
note, or if the transaction was subse- 
quently ratified by the company. De- 
spatch Line of Packets v. Bellamy Man. 
Co. §& Trustees, 205. 

4. A ratification of an act, done by 
one assuming to be an agent, relates 
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back, and is equivalent to a prior au- 
thority. When, therefore, the adop- 
tion of any particular form or mode is 
necessary to confer the authority in the 
first instance, there can be no valid 
ratification except in the same manner. 
Ib. 

5. When goods are consigned to a 
commission merchant, or factor, for 
sale, at a certain limited price, and he 
makes advances on them —if the goods 
cannot be sold at the price limited, and 
the consignor, upon reasonable notice, 
neglect to repay the advances, the fac- 
tor may sell the goods at the fair mar- 
ket value, although below the limit, and 
recover the balance of the advances, if 
any remain. Frothingham v. Everton, 
239. 

6. But if the factor sell at a price be- 
low the limit, without notice, the con- 
signor may have an action on the case 
to recover damages, or may have the 
amount of the damages allowed in a 
suit by the factor to recover his advan- 
ces. Ib. 

7. The measure of the damages in 
such case is the amount of the injury 
sustained by the sale contrary to the or- 
ders of the principal. If no actual loss 
appear to have been sustained by the 
wrongful act, the principal will be en- 
titled only to nominal damages. Jd, 

8. A reasonable time for a sale, in 
due course of business, must elapse, be- 
fore a factor can demand a reimburse- 
ment of his advances, and make a sale 
below the limit, if they are not paid, or 
sustain a suit to recover them. J. 

9. A principal accepted bills of ex- 
change; drawn on him by his agent, 
payable to the order of the agent, who 
agreed to get them discounted for the 
benefit of the principal. The agent, 
assuming to be the owner of the bills, 
pledged them to a bond fide holder, to 
secure money borrowed for his own use. 
Held, that the principal, having ena- 
bled the agent to hold himself out as 
owner, was bound by the pledge. -Cle- 
ment v. Leverett, 317. 

10. An entry into land in behalf of 
another, even if it is without authority 
at the time, being for the benefit of the 
party having the right, may be ratified, 
and will prevent the operation of the 
statute of limitations. Camplell v. 
Wallace, 362. 

11. Where a deed is signed by the 





agent of a corporation, and the corpo- 
rate seal is affixed thereto, the presump- 
tion is, in the absence of evidence to the 
contrary, that the agent was duly au- 
thorized to make the conveyance. Flint 
v. Clinton Co. & Trustee, 430. 


ALIEN. 
An individual whose father appears to 
have been a resident in this country, and 
to have married and had children bora 
here, is presumed to be a citizen, al- 
though he himself was born subse- 
quently to his father’s removal to a fo- 
reign country ; there being nothing else 
to show his father to have been an alien. 
Campbell vy. Wallace, 362. 


ASSUMPSIT. 

1. The plaintiff sold and delivered 
certain articles to the defendant, the price 
of which the latter agreed to indorse 
upon a note which he held against the 
plaintiff’ He did not make the indorse- 
ment as he had agreed to do, and sub- 
sequently recovered judgment against 
the plaintiff for the whole consideration 
of the note, in a suit thereon, by default, 
and enforced its payment by an execu- 
tion. eld, that the plaintiff might re- 
cover the price of the articles, in an ac- 
tion for goods sold and delivered. 

The case of Tilton v. Gordon, 1 N. 
H. Rep. 33, contra, overruled, Snow 
v. Prescott, 535. 

2. In such case, the plaintiff may re- 
cover without reéxamining the merits of 
the judgment, as his right of action de- 
pends, not upon the rendition of the 
judgment, but upon the sale and deliv- 
ery of the articles, and upon the de- 
fendant’s failure to make the indorse- 
ment. Jd. 

3. If the plaintiff sell and deliver 
property to the defendant upon his 
agreement to indorse the price upon the 
plaintiff's note, and the defendant do 
not make the indorsement, but recover 
judgment by default for the considera- 
tion of the note, in a suit thereon against 
the plaintiff, and enforce its payment, 
the plaintiff may consider the agreement 
as rescinded, and may recover the price 
of the articles in an action for goods 
sold and delivered. Jd. 


ATTACHMENT. 
1. Where property is attached on 
mesne process, the return of the attach- 
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ment, and any receipt taken for the 
same, should specify the articles at- 
tached. Any neglect in this respect, 
however, will subject the officer to 
nominal damages merely, unless special 
damages are shown. ioe v. Petten- 
gill, 341. 

2. The mere use, by a debtor, of 
property attached, is not an entire dis- 
solution of the attachment, so that no 
person can retain any rights under it, 
although such an opinion seems to be 
intimated in the case of Dunklee v. Fales, 
5 N. H. Rep. 527. Young v. Walker, 
502. 


ATTORNEY. 

1. Where a plaintiff resides within 
this state, and employs an attorney in 
his behalf to commence an action for 
him, such attorney is fully authorized 
by the employment to place the name of 
the plaintiff upon the writ as indorser, 
and to bind him as such. Pettingill v. 
McGregor, 180. 

2. Accordingly, in such case, if the 
indorsement be thus: ‘ A., plaintiff, 
by his attorney, B.,’’ in this state the 
plaintiff is regarded as the indorser, and 
the attorney is not personally bound. Jd. 

3. Where a plaintiff resides out of 
this state, he is not authorized by the 
statute toindorse his own writ; neither 
is his attorney authorized, by reason of 
his employment, to place his name upon 
a writ as indorser. Jb. 

4. Where a plaintiff resided out of 
the state, and his attorneys, who resided 
within this state, before the service of 
the writ, indorsed it, thus: ** A. B., 
plaintiff, by his attorneys, C. & D.,”’ it 
was held, that the attorneys, having no 
authority to bind the plaintiff, bound 
themselves as indorsers, and that the 
writ was therefore properly and suffi- 
ciently indorsed. Held, also, that the 
court in that case were authorized to 
allow a new indorser to be furnished in- 
stead of those who originally indorsed 
the writ. Jd. 


AUTHORITY. 

Where a judicial authority of a public 

character is delegated to several per- 

sons, all must be competent to act, and 

must hear and examine the matter sub- 

mitted, although a majority may decide. 
Petition of Nashua, 425. 





BILLS AND NOTES. 

1. A promissory note is subject to 
the /ex loci where it is given. Dow v. 
Rowell, 49. 

2. Where a note is indorsed in a 
different government from that in which 
it was given, the indorsement is a new 
and substantive contract; and, as be- 
twixt the indorser and indorsee, is sub- 
ject to the laws of such government; 
but such indorsement cannot change the 
original liability of the promiser. 16. 

3. By the present statute of Vermont, 
the liability of parties to negotiable notes 
is subject to the ordinary rules of the 
common law. Jb. 

4. Where a conveyance of land has 
been made by a deed, executed with 
covenants of warranty, and a note has 
been received in consideration of the 
conveyance, a partial failure of title will 
not constitute a defence to the note, but 
the remedy of the party must be by suit 
on the covenants of his deed. Chase v. 
Weston, 413. 

5. Where a promissory note is made 
payable generally, without any designa- 
tion of the place of payment, the law of 
the place where it is made must deter- 
mine the construction to be given to it, 
and the obligation and duty it imposes. 
Bank of Orange County v. Colby, 520. 

6. A note was made and dated at 
Boston, payable in twelve months. It 
was indorsed, and held by a bank in 
Vermont. At the end of the twelve 
months, a demand was made upon the 
maker, residing in Maine, and notice 
given to the indorser in this state. By 
the law of Massachusetts, the maker 
was entitled to grace. Held, that the 
demand was premature, and that the 
indorser was not liable. 6. 

7. If a note be made payable to a 
bank, for the purpose of being discount- 
ed there, but is discounted by an indi- 
vidual, with the assent of all the makers ; 
the party receiving it may declare upon 
it as a note made payable to the bank, 
giving the bank an indemnity against 
costs; or he may declare upon it as 
made payable to himself, by the name 
of the bank. And it seems that he may, 
also, at his election, declare on it in his 
own name, as a note payable to the 
bearer, regarding the name of the payee 
as fictitious. If he can obtain a vali¢ 
indorsement of it, by the bank, he may 
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maintain an action as indorsee. Elliot 


Vv. Abbot, 549. 

8. The cashier of a bank, for the 
purpose of collection, may indorse notes 
belonging to the bank, and those lodged 
there for collection, or as collateral se- 
curity. Lb. 

9. But where a note, made payable 
to a bank, is discounted and taken by a 
third person, the cashier cannot make a 
valid indursement of the note, without 
authority from the directors, or from the 
corporation. And the separate assent 
of a majority of the directors, (without 
any meeting,) that he should make an 
indorsement, confers no authority upon 
the cashier for that purpose. J. 


CONTRACT. 

1. An enlistment into the army of the 
United States is a contract ; and if made 
by a minor, without the consent, in 
writing, of his parent, master, or guar- 
dian, he may avoid it on his arrival at 
fullage. But it is capable of ratifica- 
tion, like other contracts of infants, 
either by express agreement, or by acts. 
The State v. Dimick, 194. 

2. Where a minor, having enlisted 
without the consent of his father, re- 
mained in the service more than a year 
after he became of age, receiving his 
pay and rations, without any dissent, 
and without any reasonable excuse for 
not making an application for a dis- 
charge — /e/d, that these acts amounted 
to a ratification of the enlistment. Jd. 

3. Where a surety is discharged by 
a contract for delay, made between the 
creditor and the principal without his 
assent, his subsequent promise to pay 
the debt, without knowledge of the cir- 
cumstances, and without any new con- 
sideration, will not bind him. Merri- 
mack County Bank v. Brown, 321. 

4. Where goods have been delivered 
by one party, and the other party agrees 
to deliver other goods of a similar qual- 
ity, on demand, the transaction is not a 
sale of the goods, but an agreement for 
an exchange. Mitchell v. Gile, 390. 


COPARCENERS. 

Where several individuals were co- 
parceners of various tracts of land — 
Held, that a creditor of either of the co- 
parceners might attach the interest of 
his debtor, or any proportionate part 





37 


thereof, in the various tracts, and set off 
the same in common and undivided with 
the other coparceners ; but that he | 
could not levy on the debtor's interest in 
any nutuber of parcels less than the 
whole, as such levy had the effect, to 
that extent, of a partition of that portion 
of the estate, without due regard to the 
rights of the coparceners in the partition 
of the whole estate. Thompson v. Bar- 
ber, 563. 
COVENANT. 

1. Where land has been conveyed 
with covenants of warranty, and the 
land has passed by subsequent convey- 
ances through the hands of various cov- 
enantees, the last covenantee, or as- 
signee, in whose possession the land 
was when the covenant was broken, can 
alone sue for breach of covenant, and 
he has a right of action against any or 
all of the prior warrantors. Chase v. 
Weston, 413. 

2. No intermediate covenantee can 
sue his covenanter until he himself has 
been compelled to pay damages on his 
own covenant; and, until such damage 
has been paid by him, he cannot release 
such covenanter from his liability to the 
subsequent covenantees. Jb. 


CRIMES. 

1. Upon an indictment charging the 
prisoner with breaking and entering a 
dwelling-house in the night time, with 
intent to steal, and actually stealing 
therefrom, the jury found the prisoner 
guilty of entering in the night time and 
stealing — Held, that upon this indiet- 
ment and finding, the prisoner might be 
sentenced under the statute for entering 
a dwelling-house in the night time, 
with intent to steal. The Svate v. 
Moore, 42. 

2. Upon the trial, it appeared that 
the prisoner was a guest at an inn, and 
that in the night he left his own room, 
and entered the bar-room, and stole 
some money therefrom. /i/d, that a 
principle analogous to that which ob- 
tains at law, in civil cases, that an abuse 
of an authority in law makes the party 
a trespasser a/ inifio, was not applicable 
in criminal cases; that as the guest had 
a legal right to enter the inn, and the 
bar-room, his subsequent larceny did not 
relate back, and give a character to his 
entry, so as to make it illegal, and sub- 
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ject him to punishment for entering 
with a felonious intent; and that the 
conviction could not be sustained. J. 


DEED. 

1. A deed conveyed ‘all the land 
lately owned by Parker Dole, deceased, 
now occupied by Thomas 8S. Pierce.”’ 
Held, that land oceupied by Pierce, but 
not owned by Parker Dole, did not pass 
by the deed. Marshall v. Pierce, 128. 

2. A deed which purports to be exe- 
cuted upon a pecuniary consideration, 
and contains an acknowledgment of the 
receipt of it, does not of itself furnish 
evidence, as against existing creditors, 
that a consideration was in fact received. 
Against such creditors, who have levied 
on the land, it is to be regarded as a 
mere voluntary conveyance, and pre- 
sumed to be fraudulent, until some evi- 
dence is offered of the consideration 
upon which it is founded. Aimball v. 
Fenner, 248. 

3. Whether the presumption may be 
rebutted, and the deed may avail, if it 
appear that it was executed as an ad- 
vancement to a child, and the grantor 
were solvent at the time and long after- 
wards, que re? Ib. 

4. One who has never been in pos- 
session of land, and who has no ttle, 
nor color, nor claim of title to such 
Jand, can convey no title thereto, by a 
quitelaim deed, to his grantee. Dame 
v. Wingate, 291. 


EVIDENCE. 

1. L. agreed to sell P. one hundred 
acres of land, from a tract bounding on 
a road, the course of which was north 
twenty degrees west. Having fixed a 
corner upon the read, and measured the 
first line running from the road, he said 
he could make the deed without going 
farther, and directed the surveyor, who 
was employed by P., when he run out 
the land, to run from the end of that 
line, parallel with the read, far enough 
to embrace one hundred acres. L. sub- 
sequently executed a deed, but instead 
of describing the course from the end of 
that line, as a course north twenty de- 
grees west, it was written in the deed, 
** North twenty degrees east.”’ After 
the deed was delivered, the surveyor, at 
the request of P., run out the tract ac- 
cording to the directions originally given, 
and marked the lines and corners, end- 


ing with a maple tree on the road ; and 
there was evidence that L. had pointed 
out this tree as the corner of the land of 
P., but it did not appear that he then 
knew that the survey was different from 
the description in the deed. After this, 
L. sold the land northerly of, and ad- 
joining, the hundred acres, to H., bound- 
ing him on the land of P.; and there 
was evidence that H. had knowledge of 
the line as marked, and that he subse- 
quently admitted that there was a mis- 
take in the deed to P. In an action by 
the heir of P., against purchasers under 
H., who, it was alleged, had knowledge 
of the mistake, but who had entered 
claiming a portion of the land included 
in the survey — Held, 1. That the evi- 
dence of a mistake in the deed could not 
be received tor the purpose of giving the 
deed a different operation from that 
which it would have by the terms of the 
instrumentitself. 2. ‘That the evidence 
respecting the survey, and the lines and 
corners, could not be submitted to a ju- 
ry, on which to find a practical location 
varying from the lines of the deed, or an 
agreement of the parties establishing a 
line according to the survey. 3. That 
further proceedings in the action might 
be stayed, to give the plaintiff an oppor- 
tunity to file a bill in equity, for the 
purpose of having the mistake in the 
deed corrected ; and that if, on such 
bill, the deed should be reformed, so as 
to conform to the survey, it might then 
be made available in the prosecution of 
the suit. Prescott v. Hawkins, 19. 

2. Where one who was an agent in 
a particular transaction, executed a note 
for his principal, pledged certain other 
notes and a mortgage as collateral se- 
curity, and gave his own promise, at 
the same time, that the lands were of 
sufficient value to secure the debt, or if 
they were not, that he would make it 
good ; and the principal afterwards ex- 
ecuted another note, for the same sum, 
in renewal of the first — //e/d, that the 
change of the note did not operate to 
discharge the debt — that the notes and 
mortgage, pledged, might be held as 
security for the payment of the last 
note—and that the agent was inter- 
ested, and inadmissible as a witness for 
the defendant, in an action upon it.— 
Wilhams v. Little, 29. 

3. Where a contract in writing was 
made by an individual for the payment 
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of a certain sum, if he succeeded in 
effecting a sale of land, of which he had 
a bond for a deed — Held, that parol 
evidence of an agreement, at the same 
time with the writing, showing a dilfer- 
ent sum to be paid, was inadmissible. 
Beach v. Steele, 82. 

1. Under the rule of court, where a 
commission to an individual in 
another government to take depositions, 
proof that the person commissioned is an 
acting magistrate or notary public, is 
primé facie evidence of his authority to 
take depositions. Svecle v. Stone, 90. 

5. A. commenced an action 
sumpsit against b. and C., alleging a 
promise on the part of B. to marry the 
plaintiff on the 20th day of June, 18410, 
and a refusal to fulfil that promise, and 
an intermarriage between B. and C., on 
the 22d day of June, 1810. For the 
purpose of showing the fact of the mar- 
riage of B. and C., the plaintiff proved 
that he had been attentive to B. for two 
or three years, and that B. made pre- 


issues 


of as- 


paration for marriage with the plaintiff 


on June 21, 1840, and that on the night 
or evening of the 19th day of said June, 
BL. left her father’s house, and on the 
2sth day of the same June, B. and C, 
returned together to H., and on that 
day attended the church together where 
B.'s friends worshipped; that a few 
days after their return, 13. resided with 
F., who was a sister of C., and after- 
wards with S., in the vicinity of B.’s 
parents. While B. was boarding with 
S., C. usually attended B. to church on 
the Sabbath day, ard sat with her and 
dined with her on that day ; and in sev- 
eral instances was seen leaving S.’s at 
a very early hour, after having spent the 
evening with B. A sister of B., whose 
deposition was offered in evidence in the 
case, spoke of B. as the wife of C. B., 
also, being inquired of, at the place 
where she resided, by the officer who 
served the writ in this action, where her 
husband, C., was, replied, that he was 
employed on the railroad, and he was 
shown to have been so employed. — 
Lield, that the foregoing facts furnished 
competent and sufficient evidence to be 
submitted to the jury, from which they 
might infer a marriage between B. and 
C. Pettingill v. McGregor, 179. 

6. A defendant who is defaulted can- 
not be a witness for another defendant 
who pleads to issue, where the defence 





39 


is not personal to the latter, or where it 
may affect the damages against the one 
defaulted. Bowman v. Noye s, 202. 

7. In an action, orf a contract, against 
two or more, if one defendant be: de- 
fuulted, and another, under the general 
issue, set up and maintain a defence 
which negatives the plaintiff's right to 
recover against either of the defendants, 
and shows that he had no eause of ac- 
tion ; the plaintiff will not be entitled to 
judgment against the one who is de- 
faulted, and he eannot, therefore, be a 
witness for the other. Jd. 

8. Where one defendant sets up sev- 
eral matters of defenee, some of which 
are personal to himself, and others go 
to show that the plaintiff has no cause 
of action against anv of the defendants, 
one who is defaulted eannot be a wit- 
ness to sustain any of the matters of 
defence. Jb. 

9. The act of an agent, within the 
scope of his authority, may be given in 
evidence against the principal, when the 
act has a tendency, if it had been done 
by the principal, to show an admission 
of a faet by him. Hephkinton v. Spring- 


field, 328. 


10. Payment of taxes assessed may 
be presumed, after a lapse of twenty 
years, if there is nothing to repel the 
presumption. J. 

11. ‘To prove who were the heirs at 
law of a person deceased, a witness tes- 
tified that the person died without issue, 
leaving his brother, his nephew and his 
niece, his heirs atlaw. J/e/d, that the 
evidence was incompetent; and that to 
prove that these individuals were the 
heirs at law, the relationship of the al- 
leved brother to the deceased must be 
shown by proof of his descent from the 
parents of the deceased, and their mar- 
riage ; and that the relationship of the 
parents of the alleged nephew and niece 
to the deceased must also be shown, 
and their marriage, and that the alleged 
heirs were the issue of that marriage. 
Morrill v. Otis, 466. 

12. An alteration of an instrument 
is something by which its meaning or 
language is changed, either in a mate- 
rial or an immaterial particular. If 
what is written upon or erased from the 
paper containing an instrument, have no 
tendency to produce this result, nor to 
mislead any person, it will not be an 
alteration. Jd. 
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Notices of New Dooks. 


Tue Lire or Hon. Narnaniet Cuip- 
maN, LL. D., rormerty Memper or 
tHe Unitreo States Senate, AND 
Cuier Justice or THe State or Ver- 
MONT, with Selections from his Mis- 
cellaneons Papers. By his Brother, 
Daniel Chipman. Boston: Charles 
C. Little and James Brown. 1846. 
8vo. pp. 402. 


Tue late Judge Chipman, the subject 
of this biography, was a man of great 
worth and respectability, a well-read 
lawyer, a good judge, a sound states- 
man, and a sensible writer. His Trea- 
tise on the Principles of Government, 
published at Burlington, in 1833, is a 
thoughtful and well-considered work, 
deserving more attention than it has re- 
ceived. His life was prolonged to the 
great age of ninety-one, and covers the 
period from 1752 to 1843. He partook 
of the perils and honors of the revolu- 
tion, as an officer in the army; was in 
active public life fur many years after- 
wards, taking part in the troubles and 
struggles of his own state of Vermont, 
as well as in the adininistration of the 
general government. He was a mem- 
ber of the senate of the United States 
from 1798 to 1804, and afterwards chief 
justice of the state of Vermont. He 
was always a judicious and wise pub- 
lic servant, serving his country faith- 
fully, in good and in! evil report, 
and more desirous of the approval of 
his own conscience than the praise of 
men. 

The memoir is written by his brother, 
Daniel Chipman, Esq., a member of the 
legal profession, and at one time the 
reporter of the state. Itis written with 
clearness and simplicity, and with a sort 
of conscientious purpose not to overstate 


his brother’s claims and merits, which 
gives great weight to what he does 
say. 

The appendix contains some writings 
of Judge Chipman’s upon legal and 
judicial subjects, which have not before 
been printed; also a letter from Gov. 
Chittenden to Gen. Washington, upon 
the policy and course of Vermont in the 
revolutionary war, and an interesting 
letter from Judge Chipman to Alexan- 
der Hamilton, 

We extract from the work, for the 
amusement of our readers, an anecdote 
of Ethan Allen, which we believe is 
new. 

** A long time had elapsed between 
the granting of the lands by New Hamp- 
shire and the organization of govern- 
ment in this state, during the whole of 
which time there was no office in which 
deeds could be recorded ; and there was 
no place to which the purchaser could 
resort to ascertain in whom was the legal 
title to the lands, which he proposed to 
purchase. And in New England, pur- 
chasers were not accustomed to re- 
ceive the title deeds, so as to have in 
their hands evidence of the title. Con- 
sequently it was soon found that a man 
so disposed could sell lands as well 
without the expense of a purchase as 
with. A number of swindlers took ad- 
vantage of this state of things, and 
made a business of selling lands with- 
out making a single purchase. Simeon 
Sears was one of these primitive swin- 
dlers. The following anecdote willshow 
how notorious this mode of swindling 
had become. The city hall in Albany 
was but thirty miles from Bennington, 
and some of the people of Bennington 
had been confined in it by the authori- 
ties of New York. The city hall, of 
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course, became a hated place, and an 
object of dread to the Green Mountain 
Boys, the more so after ,the act of out- 
lawry against Allen and others. It 
therefore became a subject of conversa- 
tion at all their meetings. At length 
they began to devise ways and means 
for destroying it. And at one of the 
meetings a number of modes of effecting 
this were proposed, and among the rest 
several modes of blowing it up. ‘‘ No,’’ 
said Ethan Allen, wishing to direct 
their attention from that dreaded ob- 
ject, *‘ the better way will be to employ 
Sim Sears to sell the d—d thing.”’ 


Tue Reports OF THE MOST LEARNED 
Sir Epmunp Saunpers, KnrT., LATE 
Lorp Cuier Justice or THE Kine@’s 
BENCH, OF SEVERAL PLEADINGS AND 
Cases 1N THE Court or K1noG's 
Bencn, iN THE Time or THE REIGN 
or His Most EXCELLENT Majsesty, 
Kine Cuaries Tue Seconp. Edited 
with Notes and References to the 
Pleadings and Cases, by John Wil- 
liams, one of his late Majesty’s Ser- 
jeants at Law. ‘The fifth edition by 
John Patteson, of the Middle Temple, 
Esquire, now one of the Judges of 
the Court of Queen’s Bench; and 
Edward Vaughan Williams, of Lin- 
coln’s Inn, Esquire, Barrister at Law. 
In two volumes. ‘The sixth edition, 
by Edward Vaughan Williams, Es- 
quire. New York: published by 
Gould, Banks & Co., Law Book- 
sellers, No. 144, Nassau street, and 
by William and A. Gould & Co., 
No. 108, State street, Albany. 1846. 


In the Preface to the third London 
edition of this work, published more 
than forty years ago, it is stated that 
**the book is much esteemed by the 
profession, as well on account of its 
subject, which consists chiefly of de- 
cided cases upon pleading, as of the 
concise, clear, and pointed method in 
which the decisions are given in it.’ 
The testimony of some of the ablest 
jurists that have adorned our profession 
is to the same effect ; and no lawyer, of 
the old school, would consider his libra- 
ry complete without the Reports of 
Chief Justice Saunders, covered up, as 
they almost are, by the exuberant Notes 
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of Sergeant Williams. Notwithstand- 
ing the remark of the distinguished 
commentato? on American law that the 
edition is liable to the objection of 
making one of the old reporters the 
vehicle of voluminous dissertation, we 
are content with the apology of the 
learned editor himself, that ‘*‘ when a 
note was begun, he was tempted to 
investigate the whole subject in the best 
manner he was able, from a hope, at 
least, that a full discussion, though it 
much inereased his labor, would be 
found more useful to the student than 
mere references to cases, unaccompa- 
nied with any introductory observa- 
tions;’’ and we shall lament the day 
when Williams’s Saunders is not re- 
garded as a standard work. 

We are glad to see the present edi- 
tion, unquestionably the best extant, in 
an American dress, and so well exe- 
cuted as this appears to be. We have 
before us the first American edition, 
published in Philadelphia in 1807, and 
one would scarcely recognize in the 
handsome and portly volumes just pub- 
lished, the dingy, old friends of many 
years, which have maintained their 
place on the shelf in spite of modern 
reports, but which must now yield to 
their elegant successors. 


New Books Receiven. — Reports of 
Cases argued and determined in the 
Court of Chancery of the State of New 
York, before the Hon. Lewis H. Sand- 
ford, Assistant Vice-Chancellor of the 
first Cireuit. Vol. I. New York ; pub- 
lished by Gould, Banks & Co., fos 
Booksellers, 144, Nassau street, and by 
Wm. and A. Gould & Co., 104, State 
street, Albany, 1846. 

A Treatise on the Limitation of Ac- 
tions at Law and Suits in Equity and 
Admiralty, with an Appendix, contain- 
ing the American and English Statutes 
of Limitations, and embracing the latest 
Acts on the Subject. By J. K. Angell. 
Second edition ; revised and corrected, 
and much enlarged. Boston: Charles 
C. Little and James Brown. 1846. 

Digest of the Decisions of the Courts 
of Common Law and Admiralty in the 
United States. Vol. Ill. By George 
T. Curtis. Boston: Charles C. Little 
and James Brown. 1846. 
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Equity Jurisprupence. — As Mas- 
sachusetts has been engaged recently 
in discussing the question of extending 
the equity jurisdiction of her courts, in 
which there seems to have been involved 
an historical fact in regard to the intro- 
duction of chancery practice, it may not 
be inappropriate to exhibit some evi- 
dence of its early adoption in New Eng- 
land. It cannot, we think, be denied, 
that there has been a strong repugnance 
in the old commonwealth against the 
enlargement of chancery jurisdiction, or 
of engrafting it upon the New England 
system. The sentiment of Selden was 
deeply impressed upon the feelings and 
the judgment of our ancestors, and has 
not lost its hold upon the hearts of their 
posterity. “ For /aw,’’ he says, “ we 
have a measure, and know what to trust 
to ; equity is according to the conscience 
of him that is chancellor, and as that is 
larger or narrower, so is equity. “Tis 
all one as if they should make the stand- 
ard for the measure, a chancellor’s foot. 
What an uncertain measure would this 
be! One chancellor has a long foot, 
another a short foot, a third an indiffer- 
ent foot. It is the same with the chan- 
cellor’s conscience.”’ 

This picture, pleasant and fanciful, 
may have borne a resemblance to the 
original for which it was drawn, but it 
has lost all its verisimilitude at the pre- 
sent day. The constitution of the courts, 
composed of the best lawyers; the avow- 
ed legal rules and principles by which 
their practice is governed, insure to 


their decrees a uniformity and a sound 
justice and practical wisdom, which 
could not be expected in the rude ages 
of the law, when that high tribunal was 
filled by courtiers or ecclesiastics. If 
every chancellor had been a Sir Thomas 


More, the foot would have been a 
right standard, and the reproach of 
Selden would never have been heard. 
The early settlers of Maine were not 
imbued with the prejudices, and we must 
add, that they were not adorned with 
the virtues, of the Pilgrims of Massa- 
chusetts. They were not Puritans ; 
and they resisted with what efforts they 
could, and as long as they could, the 
invasion both of her principles and her 
power. But they both went steadily 
forward until they pervaded our terri- 
tory, and changed the character of our 
population. 

On their first coming over, which was 
contemporaneous with the founding of 
Massachusetts, they adopted the pre- 
vailing usages of the courts in Eng- 
land so far as their knowledge extend- 
ed, and those usages were adapted to 
their peculiar situation. They had no 
lawyers, and were aided by no books 
of precedent ; but they struck out their 
path in their own rude way, in the law 
as well as the forest. The following 
example of the first bill in equity found 
in our records will give some idea of 
the form of proceeding, and at the same 
time prove the antiquity of chancery 
practice in this state. It is from the 
records of 1640. 

‘*The complainant humbly sheweth, 
that whereas about the 14th day of No- 
vember, 1637, there was an account past 
between the complainant, and George 
Cleavesand Richard Tucker, upon which 
account, among other goods, the said 
George Cleaves and Richard Tucker 
for satisfaction did sell and deliver to 
the complainant one thousand of clap- 
boards, receiving then from him a gen- 
eral acquittance, which the said com- 
plainant did then likewise give; the 
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said George Cleaves and Richard Tuck- 
er then promising the complainant that 
‘ if he could not enjoy the said clap- 

boards, that they would, notwithstanding 
the said acquittance, give him satisfac- 
tion for them according to the rate he 
took them; notwithstanding the said 
George Cleaves and Richard Tucker 
did formerly know that the said clap- 
boards were in controversy, neither can 
the plaintiff enjoy them, and they utter- 
ly refuse to give the complainant any 
satisfaction for the same. Whereupon 
he humbly entreateth this court to take 
the same into consideration and to grant 
him the like privilege, which the hon- 
orable court of chancery affordeth all 
his majesty’s subjects in cases of this 
nature. 

‘* Your humble petitioner, 
** Joun Heisurorp.” 


“The court hath ordered the de- 
fendants to answer to this bill at the 
next court to be holden here.”’ 


Thus it appears that equity practice 
was recognized and adopted by the 
courts of the province of Maine, in the 
earliest stage of their history, according 
to the usages of the court of chancery 
in England; and it would no doubt 
have grown up and ripened into a well- 
developed system, if it had not been 
checked and suppressed by the over- 
shadowing power of Massachusetts, 
who, a few years after the date of the 
record we have cited, stretched her do- 
minion, not only over the soil of the 
province, but over the consciences of 
the inhabitants. 

One cause of the repugnance which 
was felt when the subject of extending 
equity jurisdiction in Massachusetts was 
first approached, several years ago, was 
the general ignorance which prevailed, 
even among the profession, in regard to 
the practice in that branch of the law. 
That cause is not wholly removed. 
Chancery law is not thoroughly studied 
or understood; Judge Story labored 
hard, and did much to bring it into 
favor, and to simplify its proceedings ; 
still its law is abstruse, its forms com- 
plicated, and its proceedings protracted, 
and it evidently is not a favorite, ex- 
cept with those whose practice has led 
them into a familiar acquaintance with 
its principles and forms of procedure. 

nder the bankrupt law, the pro- 
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ceedings were required to be in the 
plainest and most simpl, form, and 
although after the manntr of equity 
proceedings, they were a long way 
from their minuteness and prolixity. 

Another objection in the minds of 
many persons to chancery practice, is 
the expense as well as delay with 
which it is attended. This objectien 
may and ought to be removed. The 
cost of such process, in all its stages, 
is extravagantly and unnecessarily large. 
Bills and answers are often encumbered 
with useless details, and with tedious 
repetitions, which increase expense and 
embarrass the cause. ‘That brevity, 
which is the soul of wit, might well 
find a place in this important branch of 
jurisprudence. 

It cannot reasonably be doubted, that 
with such improvements as might be 
introduced into the forms and adminis- 
tration of equity proceedings, a valua- 
ble boon would be rendered to the com- 
munity by an extension of that reme- 
dial process, which probes the con- 
science of the knave, or repairs the 
damage and injury which may have 
arisen from error, accident, or mis- 
take. W. 

Portland, April, 1846. 

We are always glad to publish any- 
thing from our learned and accurate 
correspondent, whose initial is scarcely 
necessary to make him known to his- 
torical inquirers in New England; but 
we are inclined to dissent from some of 
his conclusions. Asit regards jurispru- 
dence, we believe that Maine and New 
Hampshire are far in advance of Mas- 
sachusetts. Immeasurably so in al] that 
relates to equity practice; for while 
they have had the advantage of Judge 
Story’s labors equally with Massachu- 
setts, in their state courts they have 
not been cramped as in this common- 
wealth, where a considerable portion 
of the decisions are taken up with 
grave questions as to the intention of 
the legislature in point of jurisdiction, 
In most equity suits here, the first ques- 
tion is whether or not the court have 
any power to administer the law. But 
it was not always so, and in this re- 
spect our correspondent seems to do the 
fathers of Massachusetts some injustice. 
We have long been of the opinion that 
the jurisprudential principles of the 
colonists of Massachusetts Bay, (not 
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the Plymouth colony) will compare fa- 
vorably with those of any country in 
the world. Although not lawyers, they 
had a high respect for right legal prin- 
ciples, and worked out a system in 
many respects new. For many years 
the principal judicial matters were heard 
and determined by the general court (or 
legislature.) When the judicial busi- 
ness was found to be too much for the 
general court, other tribunals were erect- 
ed ; and in 1685, an ordinance was made, 
which recited that ‘* whereas it is found 
by experience that ia many cases and 
controversies betwixt parties, wherein 
there is matter of apparent equity, 
there hath been no way provided for re- 
lief against the rigor of the common law, 
but by application to the general court ; 
where by reason of the weighty affairs 
of the country of more public concern- 
ment, particular persons have been de- 
layed to their no small trouble and 
charge,’’ &c. &c. The ordinance then 
paces: that each county court should 

empowered to act as a court of chan- 
cery. In 1692, under the province char- 
ter, a ** high court of chancery ’’ was 
actually established to ‘* hear and de- 
termine all matters of equity, of what 
nature, kind or quality soever.’’ Again, 
in 1693, this court being ‘found not 
agreeable with the circumstances of this 
province in divers respects; ’’ another 
high court of chancery was established, 
differing in the details from the former. 
There appears to have been some difli- 
culty in relation to this court between 
the colonists and the king, and the 
former seem to have fallen back upon 
the old custom of going to the general 
court in cases where equitable relief 
was sought. By the adoption of the 
constitution of Massachusetts, the legis- 
lature is probably prohibited from grant- 
ing relief in ordinary cases, and it is 
the plain import of that instrument that 
a complete remedial process should be 
furnished by the legislature ‘*‘ accord- 
7 to due course of law.”’ 

n how imperfect a manner this has 
been done may be apparent, when it is 
stated that we have comparatively no 
equitable remedy in cases of fraud, ac- 
cident and mistake, and are in this re- 
spect behind nearly every state in the 
union. It is clear, however, that this 
unenviable distinction is due to the 
present generation alone. The fathers 
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of our state never contemplated the 
semi-barbarous system that we now 
have. 


Capita PunisuMent 1n MaAIne. — 
To the Editor of the Law Reporter: 
In the leading article in the Law Re- 
porter for the present month, (March, 
1846,) treating upon Capital Punish- 
ment in the United States, the writer 
adverts to the Revised Statutes of 
Maine, chap. 168, § 9, relating to the 
execution of convicts under the sentence 
of death; and he very justly remarks, 
that the provision, leaving the responsi- 
bility of ordering the execution of a 
criminal to rest upon the executive, is 
one of very doubtful merit. The prac- 
tical operation of this provision, and the 
manner in which the executive has 
acted, under the responsibility thus 
thrown upon him, is perhaps not gen- 
erally known out of this state. At 
least, I judge the writer of that article 
was unacquainted with it, or he would 
have noticed it in that communication. 
The section above adverted to provides, 
that no person sentenced ‘ shall be ex- 
ecuted in pursuance of such sentence, 
within one year from the day such sen- 
tence of death was passed, nor until 
the whole record of such proceedings, 
or case, shall be certified by the clerk of 
said court, under the seal thereof, to 
the supreme executive authority of the 
state, nor until a warrant shall be issued 
by said executive authority, under the 
great seal of this state,’’ commanding 
the sentence of death to be carried into 
execution. 

Now, it seems that the executive 
can have no official knowledge of the 
conviction, nor would his warrant be 
valid, until he receives the certificate of 
the clerk ; and it being nowhere made 
the duty of the clerk to forward such a 
certificate, and the law giving him no 
fee or compensation for making it out, 
he does not consider it his duty to move 
in the matter, until ordered by some 
higher authority. This is generally un- 
derstood to be the turn things have taken, 
in the only case of capital conviction 
which has occurred since the law took 
effect —I refer to the case of Thorn, 
noticed in the Law Reporter for June, 
1843. He is still confined in the peni- 
tentiary, awaiting the result of his sen- 
tence, which, it is generally believed, 
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will neverend in capital execution. In- 

deed it is the general opinion, that the 

effect of the statute amounts to a prac- 

tical abolition of all capital punishment 

in this state. s. 
Warren, March 19. 


Tue Derence or THE Guitty.—It 
will be asked if counsel are justified in 
defending the guilty?’ We answer, yes, 
often, if prisoners are to be defended at 
all, for few comparatively are brought 
to trial who are really guiltless, and un- 
less we would establish a preliminary 
tribunal to decide the ultimate question 
of guilt, who shall decide? Shall the 
press, which, after the solemn investi- 
gation and conviction, censures the 
counsel for his efforts to avert it, an- 
ticipate the result by its ban? Shall 
the counsel decide for himself? Here, 
as in civil cases, where there is a real 
struggle to be made, we shall find him 
assured of his client’s innocence, and 
disposed to believe it. Or shall he 
shrink from an arduous and generally 
unprofitable duty, because he shares 
the prejudice created by statements 
which, apparently conclusive, will often, 
when delivered in open court, and sift- 
ed by the rules of evidence, shrink 
into insignificance? If, when Belling- 
ham shot Mr. Percival dead in the lobby 
of the commons, and he was hurried to 
his trial in a few days, while the public 
mind was awakened from its paralysis 
of horror only by the fever for retribu- 
tion, the law had a'lowed him to make 
the defence of insanity by counsel — 
which was a mockery made by him- 
self—few men capable of the duty 
would have willingly performed it; and 
vet, who, regarding as we do, that 
trial as a stain on our judicial annals, 
does not wish the courage of an advo- 
cate had been called for and exerted? 
Few doubted the guilt of Eliza Fenning 
tll investigation was prompted by sym- 
pathy for her lamentable fate; few now 
believe it; and who does not wish that 
some voice more powerful than that 
of astonished and bewildered innocence 
had been heard in her behalf before her 
prejudiced jury and her reckless judge ? 
Even where the evidence of the prison- 
er’s guilt seems most clear, the inter- 
vention of an acute mind, expressly 
and avowedly engaged to make every 
inquiry and suggestion which can ren- 
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der it doubtful, conduces to the satis- 
faction with which it is desirable the 
administration of criminal justice should 
be regarded; and, therefore, it has 
sometimes been solicited of counsel by 
the judge when a prisoner was unaided. 
Surely, even Tawell’s conviction, re- 
garded apart from his dying confession, 
is more satisfactory to the world than 
if the speech of counsel had been de- 
nied him. — Law Magazine. 


License Law. — Ata recent term of 
the county court at Hartford, Con., a 
motion was made to continue several 
prosecutions for a violation of the license 
law, on account of the suit now pending 
in the supreme court of the United 
States at Washington, from the state of 
Massachusetts. But the judge refused to 
allow a continuance ; (1.) Because the 
case now pending in the supreme court 
was carried there to revise a decision of 
the supreme court of Massachusetts, 
and that court, on consultation, had re- 
fused to continue any case in their own 
courts, for the reason that the law had 
been pronounced constitutional by their 
highest judicial tribunal, and that was a 
sufficient authority to govern the pro- 
ceedings of the other courts until actu- 
ally reversed ; and the judge remarked, 
that if the courts of Massachusetts re- 
fused to continue cases until the cor- 
rectness of their decision had been test- 
ed, he did not see any good reason why 
the courts of this state should refuse to 
enforce a law of our own state, passed 
in view of the whole controversy on 
the subject; (2.) Because the enact- 
ment of a law in this state was opposed 
in the general assembly on the ground 
that a case was then pending in the 
United States court to try its constitu- 
tionality, but the legislature did not 
deem that a sufficient reason for delay, 
and passed the law in question by a 
very large majority — thereby clearly 
expressing their intention to try the 
force of law in suppressing the traffic 
in spirituous liquors, until the question 
should be definitely settled ; and that re- 
spect for the general assembly seemed 
to him to require that courts should not 
so exercise their discretionary powers, 
as in effect to nullify the law. 

On the trial of these cases, various 
questions were made and disposed of, 
among which the court decided, that a 
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clerk or agent, as well as his employer, 
was liable for selling. ‘That an im- 
porter was liable for selling spirits to 
be drunk on his premises. That the 
law being signed by the governor, and 
not returned to the assembly, was duly 
approved according to the provisions of 
the constitution of the state. The con- 
stitutional question was also raised, and 
decided in favor of the law. The cases 
were argued by the state-attorney and 
Walkey for the prosecution. Hun- 
gerford and Hubbard for the defendants. 


Insotvent Law. —It is hardly ne- 
cessary for us to call the attention of 
our readers to the able and elaborate 
opinion of Mr. Justice Woodbury in 
the present number of our journal. We 
believe the law of the case, as stated by 
the court, is in accordance with the 
general sentiment of the bar and of the 
opinions entertained by Mr. Justice Sto- 
ry. Nor do we suppose that the prac- 
tical inconvenience of the doctrine will 
be so great as has been feared. When 
it is well understood, merchants, if they 
mean to act in good faith, will refuse 
to give notes which may be transferred 
out of the state so as to be sued in the 
court of the United States; and when 
debts, payable to persons out of the 
state, become due, such merchants, if 
in failing circumstances, will at once 
petition in insolvency. As to those 
who mean to give preferences, we doubt 
whether the doctrine of the present de- 
cision will help them; at any rate we 
do not understand it to be decided, that 
where the notes are transferred colora- 
bly, and for the very purpose alone of 
effecting a preference, the court will 
take jurisdiction. Ifsuch be the case, 
the discharge wiil undoubtedly be affect- 
ed; and when this comes to be under- 
stood, the evil will be comparatively 
limited. At the late session of the legis- 
lature, several amendments of the law 
were made, one of which was to abolish 
the provision respecting monthly courts 
— that spawn of a diseased imagina- 


tion. 


Motch-Pot. 

Ik seemeth that this word hotch-pot, is in English a pudding, 
for in this pudding is not commonly put one thing alone, but 
ne thing with other things put together. — » § 287, 

a. 

Soon after the Hon. Samuel Hoar opened 
an office in Concord, Mass. one of the neigh- 
bors sought a convenient opportunity to ask 
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an opinion of Thomas Heald, Esq. (of face- 
tious memory,) relative to some business 
which he was transacting, and received an 
answer, which was clearly erroneous. The 
business was done in accordance with the 
opinion, to the great injury of the neighbor, 
who went immediately to Mr. Hoar, and 
asked his opinion on the same matter. Mr. 
Hoar, of course, gave an opinion contrary 
to Mr. Heald’s. ‘The man then informed 
him what had taken place. ‘“ Well,” said 
Mr. Hoar, * Mr. Heald is an old practitioner, 
and perhaps has reasons which do not occur 
tome. 1 will see him, and, if I change my 
opinion, will let you know it.” On seeing 
Mr. Heald soon after, he admitted that he 
gave the opinion as related. Mr. Hoar ask- 
ed if he felt confident that the law was so? 
* Well,” said Mr. Heald, “ 1 never thought 
much about it. The man met me in the 
street, when I was in a hurry; he said it 
was nothing that concerned him; he only 
wanted to know ; — that he could n’t afford to 
pay me anything, and that I might answer 
him, or not, as I pleased. 1 did as well as I 
could under the circumstances ; but, the fact 
is, J never could get right, under about two 
dollars.” 


Peter Oliver, Esq., of Boston, has pre- 
sented to the judges of the supreme judicial 
court the portraits of two of the chief jus- 
tices of Massachusetts Bay — Benjamin 
Lynde, who was chief justice from 1727 to 
1744, and Peter Oliver, who was chief justice 
from 1772 to the separation of the colonies 
from Great Britain. Chief Justice Shaw, in 
behalf of the court, addressed an appropriate 
letter of thanks to Mr. Oliver; and the por- 
traits have been placed in the judges’ room. 
Itaffords us great pleasure to be able to place 
on record an act so creditable to a member 
of the profession, whose ardent love of anti- 
quarian lore is one of the least of his many 
excellent traits both of mind and heart. 


It was our intention to have published, in 
the present number, a review of the recent 
trial which has excited so much attention, 
from the singular state of facts proved and 
the novelty of the defence. But as the pris- 
one is still held to another capital charge 
(arson) which may, and must to a certain 
extent involve the same facts, we deem it 
proper to suspend our account of the case for 
the present, especially as we understand that 
the trial will take place in June next. 


Messrs. T. and J. W. Johnson “ are in- 
formed by the librarian of the ‘ Law Library 
Association of the Philadelphia Bar,’ that 
the Exchequer Reports are in greater re- 
quest and more constant use, than any other 
book of Reports in their collection.” 


We have not seen the New Library of Law 
and Equity for several months, and are not 
aware whether ihe publication is kept up or 
not. 

John C. Adams, Esq., of Boston, has been 
appointed assistant instructer in the Law 
School, at Cambridge, for the present term. 
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Obituarn Notices. 


In Bangor, on April 7, ALLEN Gitman, 
Esq., Counsellor at Law, aged 72. He was 
the oldest member of the Penobscot Bar, and 
was the first Mayor of the city of Bangor. 
At a meeting of the Penobscot Bar, reso- 
lutions were adopted, in which a feeling 
tribute was paid to the deceased “ for his 
legal acumen, for his general acquaintance 
with legal principles, and for his critical ap- 
preciation of minute distinctions which task 
so constantly the understanding of the prac- 
tical lawyer. His success as an advocate 
was diminished by the natural feebleness of 
a voice, which was an unfaithful organ of 
the active operations of his vigorous mind. 
Highly respectable in all the departments of 
practice, it is not, perhaps, too much to say 
that he was not excelled asa skilful, accurate 
and accomplished conveyancer,” 


In Portland, on the 14th of April, Joun 
Fitz Henry Mussey, Esq., aged 30; a grad- 
uate of Harvard University, and of the Law 
School at Cambridge. He had recently re- 
turned from an extensive and instructive tour 
abroad, during which he had visited the 
island of Great Britain, France, Germany, 
and Italy; voyaging to the shores of Greece 
and Constantinople, and ascending the Dan- 
ube on his route back to reémbark from Eng- 
land. Mr. Mussey’s decease having taken 
place on the morning of the sitting of the 
supreme judicial court, for the law term, — 
at a meeting of the members of the Cum- 
berland bar, resolutions were adopted, testi- 
fying their lively regret and sympathy on the 


occasion — containing a brief tribute of their 
regard for his memory and worth — expressive 
of their estimate of the distinguished talents 
and attainments of their departed brother ; 
of his ardent thirst of knowledge, and powers 
of mind cultivated by education, and im- 
proved by ample opportunities of travel and 
observation —as affording high promise of 
future public, as well as professional useful- 
ness and reputation — and of their sincere 
sorrow that such cherished hopes should be 
so prematurely extinguished. 


In Baltimore, April 7th, Witt1am GrorcE 
Reap, Esq., an eminent member of the bar. 
His death was announced to the Baltimore 
county court by Mr. Richardson, the attorney- 
general, who moved for an adjournment. Chief 
Justice Archer replied: “‘ We have heard the 
announcement of Mr. Read's death with very 
great regret, and shall most willingly ad- 
ourn in consequence of the announcement. 

he high respect and regard which we all 

ersonally entertained for Mr. Read, and the 
Rich estimation in which he was held by this 
community, as a man of piety, a gentleman 
and a scholar, will fully justify all the honors 
which we can, in our official eer bestow 
on his memory. The deceased, as an officer 
of this court, was distinguished for his cour- 
tesy and ability. His learning was not con- 
fined to his profession. His scientific and 
literary attainments would have classed him 
among the learned in any community ; whilst 
his piety and purity marked him as an ex- 
ample for the society in which he lived.” 


To Reapers AND CORRESPONDENTS. 


Ix commencing the ninth volume of this journal, we dare not make any promises that it 
shall be more worthy of support than it has been ; and none of our readers can be more con- 


scious of its imperfections than we are ourselves. 


We must in future as in times past, rely 


on the kindness and forbearance of those who have travelled thus far with us, and on the 
ability of gentlemen who have constantly aided us by their contributions. Our great object 
is to collect and distribute legal information, and we again ask the assistance of the mem- 
hers of the profession in all parts of the country to this end. It is our intention, hereafter, 
to publish a monthly list of insclvents in Massachusetts. While this must be highly useful 


to our readers in this state, the list will occupy but little room and can scarcely be objection- 
able to subscribers at a distance. 
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Insolvents in SMlassachusetts for Marcl). 





Name of Insolvent. 





Adams, Samuel P. 
Allen, David C. 
Baldwin, Daniel P. 
Bartlett, John, 
Rell, Brooks, 
Billings, Warren, 
Bisbee, Noah, 
Brown, Mark B. 
Burgess, John T. 
Cadwell, Ebenezer, 
Call, Abraham, 
Chapman, D. R. 


Chittenden, Charles J. 


Claff, Samuel, 
Crafts, George W. 
Damrell, Elbridge G. 
Fowle, George M. 
Gould, Ariel H. 
Gove, Charles O. 
Grover, Eliphalet, Jr. 
Gruffum, Benjamin, 
Guptill, John A. 
Henfield, George H. 
Howland, Freeman, 
Jenness, Job, 
Jellison, Moses, 
Kimball, Charles W. 
Kimball, George, 
Kline, Aaron P. 
Litchfield, Edwin, 
Lovell, David 8. 
Mace, Daniel, 
Marden, John F. 
Newell, Samuel, 
Noyes, Francis, 
Peck, Anson 
Phillips, William H. 
Pickering, Loring, 
Pond, Joseph P. 
Presby, Milton H. 
Reine, John H, 
Ramsay, Otho A. 
Raymond, James M. 
Rich, George B. 
Richardson, Royal, 


Rochmont, Charles H. De, | 


Sears, Joseph H. 
Spear, Samuel V. 
Stockwell, Rufus, 
Stone, Nathan, 
Stowe, John L. 
Towne, Elbridge G. 
Waitt, William, 
Walker, 8. H. 
Walker, Levi, 
Winneh, James, 
Wood, Oliver T. 





| Occupation Residence 
Mason, Boston, 
|Carpenter, Leominster, 
| Machinist, Boston, 
|'Trader, Plymouth, 





‘Dry Goods Dealer, Boston, 
— 





Laborer, Lynn, 

| Laborer, Boston, 
Trader, Boston 
‘Tailor, | Northbridge, 
|Merchant Tailor, | Boston, 
|Merchant, Soston, 
Shipwright, Boston, 
Laborer, Charlestown, 
Bookbinder, Salem, 

| Laborer, | Boston, 

| Merchant, |Boston, 
Trader, Topsfield, 
Merchant, ‘Boston, 
Housewright, Boston, 
Victualler, ‘Boston, 
Stone Mason, | n, 


Tin Plate Worker, Boston, 
Painter and Glazier, Boston, 
Merchant. ‘Methuen, 
Shoe Manufacturer, Rowley, 


Shoe Manufacturer, Danvers, 
Fancy Goods Dealer, Boston, 











|Taunton, 
House Builder, |Boston, 
Trader, |Salem, 
Trader, | Boston, 
‘Stone Cutter, Medford, 
Moulder, Worcester, 
Stabler, | Danvers, 
| Merchant, |Boston, 
Broker, |Cambridge, 
Carpenter, | Boston, 
Clerk, Boston, 
|Shoe Manufacturer, |Lynn, 
Yeoman, Millbury, 
|Provision Dealer, Roxbury, 
|Carpenter, |Grafton, 
‘Shoe Manufacturer, (Topsfield, 
\Shoemaker, Topsfield, 
Stabler, Boston, 
Mason, Lowell, 
Merchant, Boston, 
Trader, Plymouth, 


Trader, | Boston, 

Stove Dealer, Boston, 
‘Trader, Boston, 
Carpenter, | Leominster, 
Laborer, | West Boylston, 
Stable Keeper, Boston, 
Mason, | Milton, 
Manufacturer, |Boston, 


|{Commencement, 


|of Proceedings.| Name of Master or Judge. 





March 24, | Bradford Sumner, 
* 24, (Benj. F. Thomas, 
* 11, |Bradford Sumner. 
“« 23, | William Thomas. 

| 10, |Elis G. Loring. 

; * 30, | Horatio Pr itt. 

“« 7, \John F. King. 

* 16, |Bradford Sumner. 

«“ 39, |George 8. Hillard. 

« 30, | Henry Chapin. 

& 3, | Bradford Sumner. 

« 3, | Bradford Sumner. 

sc 8695, | Ellis Gray Loring. 

“« 13, (George W. Warren. 

* 93, (John G. King. 

*  =2, «| Bradford Sumner. 

“ 32, |Bradford Sumner. 

Ebenezer Moseley. 

| « 30, |Ellis Gray Loring. 

* 31, | Bradford Sumner. 

; «& 6, |Elis Gray Loring. 
« 19, |Ellis Gray Loring. 
* 43, |Ellis Gray Loring. 

, “ 24, |Bradford Sumner. 

; 97, \John G. King. 

*« 1, |Ebenezer Moseley. 

«© 1, |Ellis Gray Loring. 

* 893, ‘Ellis Gray Loring. 

« 14, | Ellis Gray Loring. 

« 24, (Benj. F. Thomas. 

“6 5, (Isaac Davis. 

« 5, | Bradford Sumner. 

| « 91, |S. Leland. 

| 98, /Ellis Gray Loring. 

« 31, |Ebenezer Moseley 

* 16, | Bradford Sumner. 

« 16, (Horatio Pratt. 

«12, | Bradford Sumner. 

«© 11, John G. King. 

“ 3, |Ellis Gray Loring. 

* 21, |George W. Warren. 

* Jl, (Isaac Davis. 

« 4, (John G. King. 

‘© 13, (Bradford Sumner. 

** 23, |George W. Warren. 

* 26, (Bradford Sumner. 

6, | Bradford Sumner. 
«© 26, John G. King. 
9, |Chas. W. Hartshorn. 

« 11, |S. Leland. 

“ 9, Isaac Davis. 

* 30, John G. King. 

| = 6, Ebenezer Moseley. 
« 24, John G. King. 

| & 30, Josiah G. Abbott. 

«13, Bradford Sumner. 

‘* 28, William Thomas. 
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